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THE ROLE OF MAGISTRATE JUDGES IN  
FEDERAL MULTI-DISTRICT LITIGATION

by George C. Hanks, Jr.

WHILE FEDERAL MAGIS-
TRATE JUDGES ARE WIDELY 
VIEWED AS A HIGHLY 
QUALIFIED, EXPERIENCED, 
AND FLEXIBLE corps of judicial 
officers who assist Article III district 
judges in docket management within 
the United States courts, some legal 
commentators have sounded the alarm 
that private special masters — who 
are compensated directly by parties 
— have largely usurped this function 
in complex federal litigation. Other 
commentators have urged more special 
master appointments, contending that 
district court dockets are becoming 
increasingly overwhelmed.

Although some contend special 
masters possess essential field-specific 
expertise, there is growing public 
concern that special master appoint-
ments have evolved into a lucrative 
“cottage industry” fueled by unneces-
sary delegation of judicial authority. 

At its harshest, there has been some 
concern raised that a kind of “crony-
ism” may be perceived by the public 
as a result of the frequency of special 
master appointments.

There is little comprehensive data 
on the frequency of special master 
appointments in multi-district cases, 
and the relative costs to the litigants 
is virtually nonexistent. This article 
seeks to address this question: Is there 
any factual basis for the concern that 
district courts may have effectively 
replaced magistrate judges with 
special masters in the management of 
multi-district litigation (“MDL”)?

This article concludes that district 
courts are using magistrate judges, 
not special masters, as the primary 
resource for assistance in managing 
MDL. Core adjudicatory functions, 
such as fact-finding and the resolution 
of nondispositive motions, are largely 
being performed either by the district 

judge or magistrate judge. Further, 
broad delegations of judicial authority 
to special masters are rare. Arguments 
that a “longer-term up trend in MDL 
activity” should result in district courts 
increasing their use of special masters 
are belied by the steady decrease in the 
number of pending MDL cases since 
2008. In the absence of evidence of 
systemic abuse, unreasonable expenses 
and delays, or similar due process 
burdens, the public should be reassured 
that district courts are properly weigh-
ing their use of magistrate judges 
versus special masters in managing 
multi-district cases.

INTRODUCTION: The Evolution of 
Federal Magistrate Judges
The authors of the Federal Rules 
of Civil Procedure and the Federal 
Magistrate Act of 1968 (the “Act”) 
envisioned magistrate judges as the 
primary resource for district judges 
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to call upon for assistance in manag-
ing complex cases.1 There are almost 
as many full-time magistrate judges 
as active district judges,2 and the Act 
provides great flexibility as to how the 
magistrate judges may be used.3 

Today’s magistrate judge corps 
has evolved to be capable of perform-
ing virtually any task that a district 
judge may delegate. District judges 
may task magistrate judges as pretrial 
and discovery managers, early neutral 
evaluators, arbitrators, and mediators.4 
In these various capacities, magistrate 
judges may be asked to make recom-
mendations on complex discovery 
issues and to formulate findings of fact 
and conclusions of law; facilitate settle-
ment negotiations or joint stipulations; 
or enter remedial or injunctive orders 
and monitor compliance with those 
orders.5 Further, magistrate judges 
may conduct a jury or bench trial and 
render final disposition of cases when 
the parties have consented.6

In addition to acting as adjudicators 
in civil and some criminal matters, 
magistrate judges have also become 
skilled in mediation and other forms 
of alternative dispute resolution — a 
role that some commentators thought 
magistrate judges were either too busy 
or could not be properly trained to 
manage.7 “It is no exaggeration to say, 
as the Supreme Court recently did, 
that the role of  the magistrate [judge] 
in today’s federal judicial system is 
nothing less than indispensable.”8 
As a result of the flexibility afforded 
by these magistrate judges, studies 
have concluded that federal courts are 
“better able” to handle complex cases 
than their state counterparts.9 

Rule 53 Mandates for Special Master 
Appointments and the Presumption in 
Favor of Magistrate Judges
In addition to using magistrate judges, 
district courts have also traditionally 
called upon special masters to manage 
complex cases.10 Federal Rule of Civil 
Procedure 53 is the primary mecha-
nism for appointing special masters 

in federal cases. Rule 53 commits the 
weighing of the benefits and costs 
of special master appointments to 
the discretion of the district courts. 
However, Rule 53 specifically acknowl-
edges that a district court’s decision to 
use a privately retained special master 
may result in an additional financial 
burden and delay to the parties.11 
Further, before appointing a special 
master for any purpose, district courts 
are directed to pay “particular atten-
tion . . . to the prospect that a magis-
trate judge may be available for special 
assignments.”12 Accordingly, Rule 53 
creates a presumption in favor of the 
assignment of magistrate judges. In 
other words, “appointment of a master 
must be the exception and not the 
rule.”13

Despite Rule 53’s clear prefer-
ence for magistrate judges, in recent 
years, some commentators perceive 
a dramatic increase in special master 
appointments in all types of federal 
cases.14 While some contend special 
masters contribute valuable field-spe-
cific expertise, their increased use can 

also dramatically increase the financial 
burden upon the parties15 and may 
decrease potential amounts available 
for awards or even hamper settlement.16 
Furthermore, special master appoint-
ments are perceived as a lucrative 
business opportunity for the bar, and 
this perhaps fosters a natural suspi-
cion that judicial authority is being 
unnecessarily delegated.17 The use of 
special masters also raises a number 
of concerns regarding the legitimacy 
of the process — concerns that can be 
largely avoided by the use of magis-
trate judges.18

Need for More Special Master Appointments
Some commentators have recently 
argued that the courts should 
increase their use of special masters 
to respond to a “longer-term up trend 
in [multi-district litigation (“MDL”)] 
activity.”19 Others assume that the 
increased filings will simply over-
whelm the court system, magistrate 
judges included, and outside help must 
therefore be sought.20 

Notably lacking in these comments 
is a failure to fully consider the flexibil-
ity of the role of the federal magistrate 
judge, or to take the qualifications and 
abilities of the magistrate judge corps 
into account.21 The arguments instead 
make little more than a passing refer-
ence to the availability of magistrate 
judges to assist in the management 
of these cases. Importantly, a central 
factual assumption of these comments 
— that there is a longer-term upward 
trend in MDL activity —  is just factu-
ally wrong, for the total number of 
MDL cases has been steadily decreasing 
since 2008.22

Another argument made in support 
of increasing the number of special 
master appointments pertains to 
rapidly expanding criminal dockets. 
Magistrate judges are the only judicial 
corps that can assist the district courts 
in managing these dockets. Thus, it 
has been argued that assigning magis-
trate judges to time-consuming MDL 
cases would negatively impact time-
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liness and due process in the criminal 
justice system. However, this argument 
also appears unwarranted. As seen in 
the cases surveyed, the MDL panel has 
not assigned MDL cases to the border 
districts — which have been facing 
drastically increasing criminal case-
loads — or to districts that have a large 
number of judicial vacancies.

Comprehensive data on the number 
of special master appointments and 
their resulting costs and benefits to 
MDL cases is nonexistent.23 Despite 
this, many commentators insist that 
such appointments are rapidly becom-
ing “staples of complex litigation”24 
and that special masters are becoming 
a costly and “an almost Pavlovian 
response” by district judges facing 
complex cases.25

FINDINGS REGARDING 
MAGISTRATE JUDGE 
AND SPECIAL MASTER 
APPOINTMENT IN RECENT 
FEDERAL MDLS
The overall questions posed by this 
article relate to the frequency of 
magistrate judge and special master 
appointments and the effect of special 
master appointments on federal MDL 
cases. Addressing these two questions 
required a two-phase research design. 
Phase 1 consisted of an empirical 
analysis to examine magistrate judge 
and special master usage by district 
courts. Docket entries and orders from 
all federal MDL cases closed in 2011 
and 2012 were analyzed, with partic-
ular attention paid to the frequency 
and function of magistrate judge and 
special masters.26 Phase 2 consisted of 
judicial interviews to gain insight into 
the judicial decision-making process 
regarding special master appointments 
and magistrate judge use in MDL 
cases.

Incidence of Special Master and  
Magistrate Judge Use
The sample pool consists of all federal 
MDL cases closed in the calendar years 
of 2011 and 2012. Of these 112 total 

cases, intellectual property cases27 and 
any cases whose docket entries were not 
available for download were excluded. 
The resulting pool consisted of 101 
MDL cases. An analysis of these cases 
found that magistrate judges were 
involved in 54 of the 101 MDL cases in 
the pool. Likewise, a total of 20 MDLs 
in the pool were identified as having at 
least one special master appointed.28 A 
cross-reference of these results identi-
fied nine MDL cases that utilized both 
magistrate judges and special masters. 
Of the 54 cases from the pool that were 
handled by magistrate judges, only one 
case showed a magistrate judge serving 
as a special master under Rule 53.

District judges do not appear to be 
systematically using special masters 
in place of magistrate judges for the 
management of MDL cases. To the 
contrary, magistrate judges were used 
to manage the sample MDL cases far 
more often than were special masters. 
Although special masters were used 
in 20 percent of the cases surveyed, 
magistrate judges were used in 54 
percent of the cases surveyed. Likewise, 
magistrate judges were used alone over 
four times (45 percent of the cases) as 
often as outside special masters were 
used alone (11 percent of the cases).

Qualifications
The data from phase 1 showed that 

the magistrate judges and the special 
masters shared similar backgrounds. 
All of the magistrate judges were 
licensed attorneys and virtually all (99 
percent) of the special masters were 
attorneys. Similarly, 71 percent of the 
special masters were former state or 
federal judges or former law clerks 
while 47 of the special masters were 
current or former law school professors.

Except for one special master who 
was licensed as a certified public 
accountant, none of the special masters 
had any advanced technical training 
or expertise in a scientific field. This 
was also true for the magistrate judges. 
Instead of technical training or scien-
tific expertise, the special masters 

were “legal specialists” who either had 
previous experience handling partic-
ular types of cases or issues, such as 
pretrial matters, or had focused on that 
area in their legal studies. This stands 
in stark contrast to special masters in 
patent MDL cases, who tend to have 
specialized technical education or 
backgrounds.29

Reliability 
The data from phase 1 did not estab-
lish that the work of one group was 
clearly any more reliable or likely 
to be affirmed than the work of the 
other. The docket sheets did not reflect 
any modifications or rejections to the 
recommendations of magistrate judges 
and special masters. Similarly, appeals 
arising from cases using either magis-
trate judges or special masters rarely 
resulted in reversal and remand.30

Subject Matter of the MDL
Clear patterns in the data emerged 
regarding the use of magistrate judges 
and special masters, depending upon 
the type of MDL.31 Special master 
appointments were most common 
in products-liability MDL cases (32 
percent) and were not used at all in 
commercial MDL cases involving secu-
rities and sales practices (0 percent).32 
In contrast, magistrate judges were 
assigned in 21 percent of products- 
liability MDL cases, 62 percent of 
antitrust MDL cases, and 48 percent of 
sales practice MDL cases. In a signif-
icant number of products-liability 
cases (26 percent), the district court 
appointed both a magistrate judge and 
a special master.

One obvious difference between 
products-liability and commercial cases 
is that products-liability cases involve 
scientific rather than commercial or 
business knowledge. However, the 
special masters appointed in prod-
ucts-liability cases were “legal special-
ists” rather than technical specialists, 
and they were largely involved with 
discovery management. Perhaps the 
products-liability MDL cases surveyed, 
which included toxic tort actions, 4
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were more suited to special master 
appointments because these types of 
cases often involve complex legal issues 
such as damage claims and causation, 
plus large numbers of geographically 
diverse plaintiffs with greatly varying 
degrees of injury.33

That special masters were not used 
in any of the securities MDL cases 
seems to contradict the assumptions 
of one commentator, who argues that 
special masters are particularly suited 
to such work because magistrate judges 
are “generalist jurists” who “usually do 
not have the special legal … expertise 
often needed in toxic tort and other 
specialized [proceedings].”34

Functions Assigned
While some have criticized special 
masters as becoming “surrogate 
judges” and expanding beyond the 
scope historically contemplated for 
them,35 the MDL cases analyzed did 
not reveal any unnecessarily broad 
delegations of judicial authority36 
to their appointed special masters. 
Instead, special masters were most 
often appointed to perform narrow 
specialized tasks such as managing 
complex discovery (in 50 percent of 
the cases using a special master alone) 
or conducting settlement proceedings 
and claims evaluation and administra-
tion. Most of the appointment orders 
tracked the requirements of Rule 53 
and were very specific in setting out 
the scope and details of the special 
masters’ duties. Special masters were 
not assigned fact-finding authority in 
any of the cases reviewed.37 

Although 9 percent of the cases 
utilized both a special master and a 
magistrate judge, the district judges 
were mindful to make these assign-
ments in a manner that did not lead 
to duplicated or wasted efforts. When 
special masters and magistrate judges 
were used together, they usually 
performed distinctly different roles in 
the litigation. Information gained in 
phase 2 judicial interviews was consis-
tent with these observations.

Case Duration
The sample cases that used only a 
special master took longer to resolve 
than cases using only a magistrate 
judge. The average MDL case in the 
sample pool remained open for approx-
imately 1,877 days. When both a 
magistrate judge and special master 
were used, the MDLs lasted an average 
of 2,918 days. Cases assigned to special 
masters consumed an average of 2,643 
days; in contrast, MDL cases assigned 
to magistrate judges remained open for 
an average of 1,541 days. Although the 
largest MDLs tended to use magistrate 
judges and not special masters, the 
data reflects that the size of the MDL 
case does not appear to correlate to 
the duration of the litigation. On its 
face, this data suggests that magistrate 
judges resolve their assigned cases 
faster than special masters. 38 

Efficient Use of Resources 
It is impossible to draw any empiri-
cal conclusions from the information 
derived from docket sheets and judicial 
interviews regarding a cost-benefit 
analysis of the overall cost savings 
from using special masters or magis-
trate judges. In large part, this is 
due to a dearth of information about 
the plaintiffs’ attorney’s fees, the 
special masters’ fees, or the settlement 
amounts. As commentators have noted, 
even in instances where the actual 
amount of the special master’s fee is 
large, the parties and courts somewhat 
paradoxically still see them as the most 
cost-effective and inexpensive means of 
achieving the particular goal of MDL 
litigation.39 “Thus the cost of a special 
master may be more than offset by 
the efficiency and lower costs of the 
informal processes the master use[s]” 
to keep disputes outside of any formal 
court setting.40

BEHIND THE CURTAIN:  
Other Factors Impacting District Judge’s 
Decision to Appoint a Magistrate Judge or 
Special Master
In phase 2, the goal was to gain a 

general understanding of the motiva-
tions and considerations underlying a 
district judge’s decision to appoint a 
magistrate judge or a special master.41 
The cases were selected to reflect 
geographic diversity — districts from 
the East Coast, West Coast, Midwest, 
and Gulf Coast were represented. In 
all, nine district judges and three 
magistrate judges were interviewed.

As contemplated by Rule 53, all 
of the district judges interviewed in 
Phase Two reported that their decision 
to use a magistrate judge or special 
master was a matter of judicial discre-
tion, and that the parties had little 
input into this decision. Further, 
their overall decision-making process 
tracked the concerns set out in the 
Comments to Rule 53 — in making 
their decisions, the judges reported 
being conscious of the need to balance 
the competing interests of the parties: 
the cost-free oversight of a sitting 
federal magistrate judge against the 
perceived expertise and efficiency of an 
outside special master. These district 
judges were careful to adhere to the 
mandates of Rule 53 when appointing 
a special master, “consider[ing] the 
fairness of imposing the likely expenses 
[of imposing a special master] on the 
parties and [protecting] against unrea-
sonable expense or delay.” Further, 
the appointment orders surveyed in 
phase 1 demonstrated a high incidence 
of district judges carefully observing 
mandates of Rule 53 and citing the 
legal authority under which they were 
making their appointments.

But what other factors might be 
at play? The interviews in phase 2, 
coupled with the comments of those 
advocating for either the increased 
or decreased use of special masters, 
revealed a number of intangible 
considerations district judges evaluate 
when appointing a magistrate judge, 
special master, both or neither to assist 
with the management of complex 
litigation. Among these are the district 
judge’s own estimate of the amount 
of time needed for particular tasks 
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and the district judge’s willingness 
to assign particularly time-consum-
ing tasks to a judicial colleague; the 
perceived degree of specialized train-
ing or experience needed to perform a 
particular task; whether the task was 
suitable for a judicial officer, includ-
ing whether ex parte communications 
might be required or desirable; local 
customs and culture; and the availabil-
ity of particular individuals to serve as 
special masters. Interestingly, even if 
the assertion of many commentators 
— that the number of MDL filings 
has increased in recent years — was 
correct, none of the judges interviewed 
reported that this alleged increase 
figured in their decisions to use a 
magistrate judge or special master.  

Perceived Expertise and Time Burden
Overall, judges reported that the most 
important factors when considering 
whether to appoint a special master 
were whether the contemplated tasks 
required particular expertise, and the 
amount of time the district judge 
estimated the tasks would consume. 
All of the judges interviewed reported 
that the magistrate judges in their 
districts were outstanding jurists and 
could, in theory, handle any duty 
assigned to them, given enough time 
and resources. 

However, there appeared to be a 
direct correlation between the level 
of expertise required to accomplish a 
task and the time needed to complete 
it: tasks requiring higher expertise 
levels demanded proportionally greater 
amount of times for completion. 
Accordingly, more often than not, 
tasks that district judges believed were 
likely to consume the vast majority of 
a magistrate judge’s time were instead 
assigned to a special master. 

The consideration of these two 
factors often resulted in appointments 
of multiple special masters in a single 
case, as well as appointments using 
both special masters and magistrate 
judges in the same case. The judges 
who used both special master and 

magistrate judges stated that they 
structured the assignments so as to 
assign tasks that were more adjudica-
tory in nature, and required less time 
investment — such as evaluating 
expert qualifications and handling 
routine discovery disputes — to magis-
trate judges. On the other hand, tasks 
that the district judge estimated would 
require a hefty investment of time, 
such as investigating and resolving 
large-scale e-discovery disputes, were 
typically assigned to special masters.

Nature of Task as Appropriate for a  
Judicial Officer
Many special masters perform partic-
ularly specialized tasks not typically 
performed by judges. One such 
function is the process of adminis-
tering settlement claims and moni-
toring potentially fraudulent claims. 
Oversight of billing records for 
common-benefit work by plaintiffs’ 
counsel is another such function. A 
fraudulent claims investigation and 
prosecution special master appoint-
ment was also reported. While magis-
trate judges could, in theory, perform 
these tasks, these are investigatory, 
quasi-prosecutorial tasks in which 
judges do not usually participate. 

Further, the district judges interviewed 
noted that a number of available 
special masters had already developed 
the necessary procedures and recruited 
the specific staff necessary, and these 
masters had previously successfully 
completed these tasks in earlier cases. 
Accordingly, the judges stated that 
they appointed special masters because 
they wanted to avoid “reinvent[ing] 
the wheel” for such difficult tasks. 

The judges also differed in their 
views about the importance of ex parte  
communications and informal proce-
dures of special masters in making 
the decision. One judge stated that a 
key reason special masters worked so 
well was because they could engage 
in informal ex parte communications 
with the parties to freely discuss and 
work out problems well before rising 
to the level of requiring judicial 
attention. Ex parte communications 
are traditionally eschewed by judges, 
including magistrate judges. However, 
another judge stated that possible ex 
parte communications did not pose a 
problem because the district’s magis-
trate judges were highly trained and 
skilled in mediation and ADR tech-
niques and they routinely engaged in 
such communications as part of those 
mediations. The judge further noted 
that the matter could also be addressed 
by an agreement between the parties 
regarding the magistrate judge’s ex 
parte communications.

Finally, the judges offered interest-
ing insight into how attorney personal-
ities could play a role in their decision 
whether to appoint a special master 
or a magistrate judge. The judges 
agreed that there was generally a high 
caliber of attorneys in the MDL bar. 
However, some judges noted regional 
and case-specific differences in attor-
ney litigation tactics and the bar’s 
perception of the role of magistrate 
judges. Further, where there are likely 
to be numerous appeals of magistrate 
judge decisions, some district judges 
believed it was more efficient to have 
the district judge make adjudica-
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tory decisions and to appoint special 
masters to ease administrative burdens 
in everyday management decisions. 
Other judges thought that issues of 
attorney contentiousness and frequent 
appeals were largely in the hands of the 
district judge and should not preclude 
use of a magistrate judge. These 
judges expressed the belief that such 
issues could be resolved if the district 
judge retained a firm control over 
the attorneys and required attorneys 
to demonstrate professionalism and 
respect towards the magistrate judge as 
a judicial officer. 

The judges differed in their views 
on the need for special masters to 
address large-scale discovery issues. As 
noted above, some appointed special 
masters to avoid placing an undue 
time burden on magistrate judges and 
reserving magistrate judge assistance 
for unforeseen future cases. Others felt 
large-scale e-discovery required the 
use of special masters with specialized 
expertise and training in the field, 
mainly for the purposes of evaluating 
innovative processes such as predic-
tive coding to review documents and 
manage the discovery. There was also 
a belief in some cases that evolving 
appellate standards might require the 
use of special masters in e-discovery. 
Other judges, however, opined that the 
specter of complex e-discovery should 
not necessarily lead to a special master 
appointment. These judges cited previ-
ous experience reflecting the reality 
that most complex e-discovery disputes 
were resolved by mutual agreement 
among the parties pursuant to Federal 
Rule 26 and the doctrine of mutually 
assured destruction. In some districts, 
magistrate judges were trained as both 
discovery specialists (because of the 
volume of discovery issues handled) 
and as neutral adjudicators, and 
district judges felt the benefits of this 
combined experience outweighed the 
benefits of special master involvement 
in e-discovery. 

The latter observations, in light of 
the data regarding special master qual-

ifications, are important in analyzing 
the future roles of magistrate judges 
if regular case dockets continue to 
increase. While large-scale e-discovery 
might have increased the courts’ need 
for technical or scientific assistance, 
such discovery does not mandate the 
increased use of the nontechnical 
management assistance of paid special 
masters. As noted by some districts, 
magistrate judges, possessing similar 
legal backgrounds to special masters, 
are more than capable of developing 
the expertise in specialized legal areas 
such as e-discovery.

District Culture 
The interviews revealed another 

important factor affecting the deci-
sion: the specific culture of a given 
district court regarding magistrate 
judges. Districts with standing orders 
referring all pretrial matters to magis-
trate judges had a larger propensity 
to use such judges in MDL cases than 
districts lacking such orders. Districts 
using a team approach to case manage-
ment — where magistrate judges 
typically worked closely with district 
judges throughout multiple stages of a 
case — also had a stronger likelihood 

of using magistrate judges rather than 
a special master. Districts that used 
magistrate judges as specialists for 
certain aspects of pretrial case manage-
ment (such as discovery disputes in 
complex cases or settlement confer-
ences) also used magistrate judges 
more than special masters to assist in 
the management of MDL cases. 

 Based on these types of cultural 
differences, some unusually innova-
tive approaches were reported. One 
judge, for instance, described using a 
three-tiered special master approach, 
combining the efforts of the judge 
overseeing the case: a special master 
responsible for ongoing settlement 
discussions; a special master with 
previous law clerk experience to deal 
with ex parte communications between 
the parties to resolve issues before 
they reached a point of critical mass; 
and, finally, a tertiary special master to 
deal with attorney class-benefit issues. 
The magistrate judge was assigned 
the essential function of preparing 
the infrastructure for the case through 
rulings on administrative motions, 
such as pro hac vice motions, and 
acting as a liaison with clerk’s office 
to set up the files and systems needed 
to administer the cases — duties that 
the magistrate judge had considerable 
experience performing in other cases. 
In another case the court appointed an 
“on-call” special master who was avail-
able as needed should the parties wish 
to informally address settlement issues 
without court involvement. 

Another aspect of the culture within 
a particular district was the level 
of communication and collegiality 
between magistrate judges and district 
judges. Magistrate judges interviewed 
in phase 2 reported that, although the 
cases they were assigned did consume 
a large amount of time, their dockets 
did not become unmanageable. In fact, 
despite the increased demands on their 
dockets and staff, the magistrate judges 
reported they enjoyed the challenges 
of the cases, and appreciated their role 
as part of the district court team. All 
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of the magistrate judges interviewed 
reported that, prior to their assignment 
to the litigation, the assigning district 
judge consulted them about the work-
load and time commitments each case 
would require. The magistrate judges 
also reported that their fellow magis-
trate judges often stepped in to assist 
with their regular docket or that their 
workloads were managed through an 
internal reassignment of cases. Two of 
the judges reported that the district 
judges expressly gave them the option 
of discontinuing their work on the 
MDL if the matter became too burden-
some. Neither of the judges surveyed 
stated that this had ever happened. 

Judicial Perceptions of MDL Cases 
The interviews conducted with district 
judges revealed three observations 
in particular to MDL cases that they 
considered important in the decision 
to use magistrate judges and special 
masters in MDL cases. First, nearly 
every MDL case is unique, and some 
are unique to the point of lacking any 
preexisting analogue in American case 
law. Each case has different litigants, 
different counsel, and differing dynam-
ics between the two, plus, they involve 
claims from all parts of the country 
— and, in some cases, outside of it. 
Each case also involves different, and 
sometimes largely novel, legal issues, 
including ones in states outside of a 
magistrate judge’s usual jurisdiction. A 
lack of innovation regarding magistrate 
judge versus special master utilization 
can result in the deprivation of the 
litigants’ due-process rights through 
unmitigated case stagnation.42 As a 
result, decisions regarding magistrate 
judge and special master appointments 
that work perfectly well in one MDL 
case may prove to be entirely inappro-
priate under the circumstances of a 
different case. 

Second, MDL cases cannot be 
treated simply as larger versions of 
the types of complex litigation most 
judges are already accustomed to 
handling. Doing so creates the very 

real risk that a case will become a 
judicial “black hole,” lasting for many 
years and depriving its litigants of 
their substantive due process rights 
to be heard in a timely fashion.43 One 
judge noted that because of this issue, 
the court in the district specifically 
sought to appoint special masters with 
no previous MDL-case experience, ones 
without any preconceptions as to how 
the case should be managed. 

Finally, special master appoint-
ments have become a lucrative “cottage 
industry” for the bar and, in the 
interests of equity for all involved 
parties, courts should carefully consider 
whether there is a bona fide need to 
appoint a special master before electing 
to do so. One judge interviewed was 
particularly surprised by the several 
phone calls received from special 
masters “offering their services” once 
an MDL case had been announced. On 
whole, judges are keenly aware of the 
problems inherent with special master 
appointments, and they suggest that 
courts remain vigilant in overseeing 
special master activities. Whenever the 
court appoints an unelected individual 
— one whose final adjudications may 
end up beyond the purview of tradi-
tional judicial review — to serve as a 
buffer between the court and litigating 
parties, there is the ever-present risk 
that this individual will simply assume 
the mantle of federal judicial authority 
with respect to the parties.

As a whole, the judges were pleased 
with the decisions that they made, and 
while some in hindsight would fine-
tune various aspects of the appoint-
ments or assignments, most indicated 
that they would make the same deci-
sions again. 

CONCLUSION: END OF THE 
STORY? 
As envisioned by the Act and the 
Rules, district courts have continued to 
use magistrate judges as their primary 
resource for managing challenging 
MDL dockets. Magistrate judges have 
evolved as a flexible corps of judicial 

officers capable of performing almost 
any function needed in the manage-
ment of MDL litigation. As a result, 
district courts, applying the mandates 
of Rule 53, use magistrate judges  
alone more than four times as often  
as they use special masters alone in 
MDL litigation. Thus, the goal of  
the magistrate judge system — to 
provide a fair, inexpensive system of 
justice to the public — continues to  
be fulfilled. 

Arguments for increased special 
master appointments and the expan-
sion of the judicial authority delegated 
to them as result of a perceived “judi-
cial crisis” are unwarranted. District 
courts have applied Rule 53 to achieve 
an efficient balance between competing 
interests of the parties in MDL cases: 
the cost-free oversight of a sitting 
magistrate judge against the expertise 
and perceived efficiency brought to an 
action by an outside special master. 
The statistical evidence reveals that 
the number of pending MDL cases 
has not been increasing at a rate that 
would require increased special master 
appointments. 

 Likewise, while large-scale discov-
ery may have increased the courts’ need 
for technical or scientific assistance, 
these issues do not necessarily mandate 
the increased use of the nontechnical 
management assistance provided by 
paid special masters. In many cases, 
there is nothing truly “special” about 
special masters. Instead, magistrate 
judges, as a judicial officer corps 
possessing similar legal backgrounds 
to special masters, are more than 
capable of developing the necessary 
expertise. As seen in nontraditional 
judicial functions such as ADR, the 
more training they receive and the 
longer they perform the function, the 
more efficient magistrate judges will 
likely become at performing the tasks. 
Thus, the tasks will take less time to 
complete and allow magistrate judges 
to take on other duties in the manage-
ment of the court’s regular dockets. 

 In recent years, the functions of 4
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special masters may have expanded 
beyond the scope historically contem-
plated, but there does not appear to 
have been an unnecessary delegation 
of judicial authority in MDL cases. 
District courts seem quite aware of 
the potential for abuse in special 
master appointments. As a result, 
district judges typically grant narrow 
specific delegations of authority for 
the performance of the special master’s 
duties rather than broad authority to 
act as “surrogate judges” in the case. 
In the absence of evidence of systemic 
excessive master appointments and 
few formal objections by the parties 
to payment of the special master fees, 
there should be little public concern 
regarding district court decisions to 
appoint special masters.

But this is not the end of the story. 

Each MDL case is unique and deci-
sions regarding the use of magistrate 
judges and the appointment of special 
masters that work well in one case 
may not work well in future cases. To 
meet future challenges will require 
the district judges to continue to be 
innovative in their approach to the 
use of magistrate judges. This will not 
only require greater cross-pollination 
of case management strategies between 
district courts, but may also require 
district courts to reassess their district 
culture regarding the use of magistrate 
judges. Only then will district courts 
be able to confidently face the chal-
lenges of future MDL cases. 
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