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Judicial Independence in Poland:
A Cautionary Tale

late 2019, the Polish
In Sejm  approved yet

another law aimed at

cabining the structure
and function of the judiciary.! The new
law, popularly referred to as a “muzzle”
law,> empowers a disciplinary chamber
to bring proceedings against judges for
questioning the ruling party’s platform.>
The law allows the Polish government
to fire judges, or cut their salaries, for
speaking out against legislation aimed
at the judiciary, or for questioning the
legitimacy of new judicial appointees.*
Although the law extends the govern-
ment’s disciplinary powers, disciplinary
proceedings against judges are nothing
new in Poland. Since Poland’s disci-
plinary chamber was founded in 2017,
over a thousand judges have been
targeted.’

Put into context, the new law is
merely the latest addition to a succes-
sion of judicial changes. Since its return
to power in 2015, Poland’s “Law and
Justice” party has frequently targeted
the independence of the judiciary.
In doing so, the party has drawn the
attention of the European Union (“EU”).
EU bodies have warned the party that
its judicial reforms contravene princi-
ples of judicial independence and could
threaten the country’s membership in
the Union. The Polish leadership has
consistently failed to heed these warn-
ings. Indeed, the Law and Justice party’s
most recent enactment suggests that
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it is determined to continue with its
agenda. The EU is therefore faced with
the challenge of how to respond to
Poland’s apparent intransigence.

Here we examine the impact of
Poland’s latest law on judicial disci-
pline, as well as the implications of
Poland’s challenges to judicial indepen-
dence generally. The paper proceeds
in three parts: First, it contextualizes
Poland’s new law against the country’s
broader judicial revisions; second, it
examines the tension created by these
actions with the EU; and third, it con-
siders whether there are lessons to
be learned from the Polish experience
in seeking to understand and protect
judicial independence in a country like
the United States.

Since Poland’s
disciplinary
chamber was
founded in
2017, over

a thousand
judges have
been targeted.

HOW DID WE GET HERE?

THE COLLAPSE OF JUDICIAL
INDEPENDENCE IN POLAND

The so-called “muzzle” law on judicial
discipline fits into a political process
that spans several years. Since 2015,
the “Law and Justice” party (Prawo i
Sprawiedliwo$é, or PiS) has targeted
Poland’s judicial branch with laws
designed to mitigate the ability of the
courts to act as a check against legisla-
tive and executive power. It has done so
in various ways. It has imposed proce-
dural rules that paralyze courts, packed
courts with PiS-friendly appointees,
and, in some cases, refused to follow or
publish official opinions.

The changes to Poland’s
Constitutional Tribunal, the court
vested with the power of judicial
review,% are just one example. Not
long after its transition to power,
the PiS-controlled Sejm (lower house
of parliament) refused to recognize
Tribunal judges appointed by the out-
going regime,” and instead replaced the
previously appointed judges with their
own “midnight appointees.”® Then, in
December 2015, the Sejm passed an act
imposing new procedural rules on the
Tribunal.? The act increased the num-
ber of judges needed for the court to
hear a case, and mandated a two-thirds
supermajority voting requirement for
the court to decide an issue.!®

In response, incumbent judges on
the Constitutional Tribunal released »
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an opinion questioning the consti-
tutionality of the act.! They pointed
out that, among other problems, the
act contradicted the simple major-
ity voting requirement mandated by
Poland’s constitution.”> However, the
ruling party maintained that the act
was effective immediately.”* As such,
the party argued that the Tribunal was
required to follow the procedural rules
of the act to overturn the act itself. In
effect, the legislation was designed to
evade judicial review. Ultimately, the
PiS officials simply refused to publish
the court’s opinion.'

The reforms of the Constitutional
Tribunal were an early demonstra-
tion of the PiS party’s approach to the
rule of law, and a troubling indica-
tion of its proclivity to evade checks
on the party’s power. Equally trou-
bling was the party’s willingness to do
an about-face once its reforms were
implemented. Once the Constitutional
Tribunal had been packed with enough
PiS-friendly judges, the PiS Minister of
Justice threatened disciplinary sanc-
tion against any judge who refused to
recognize the legitimacy of the newly
constituted Tribunal.® The “muz-
zle” law follows a similar line. Before
telling that story, though, it is import-
ant to note the changes made to two
other institutions: Poland’s National
Council of the Judiciary and the Polish
Supreme Court.

In Poland, judicial appointments,
including appointments to the
Supreme Court, are largely han-
dled by a facially independent body,
the National Council of the Judiciary
(KRS).'® The Council is composed of 25
members: 15 judges from Poland’s var-
ious courts, four members of the Sejm
appointed by the Sejm, two members
appointed by the Senate, the President
of the Supreme Court, the President
of the Supreme Administrative Court,

the Minister of Justice, and one mem-
ber appointed by the President of the
Republic.”” Initially, the 15 judges sit-
ting on the KRS were appointed from
within the judi-
ciary by various
judicial assem-
blies.'®* However,
in 2017, President
Andrzej Duda
enacted legisla-
tion that gave the
Sejm the author-
ity to appoint the
judicial members
of the council.”
The legislation
also immediately
ended the terms

The party
argued that o
the Tribunal
was required
to follow the
procedural
rules of the act
to overturn
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In effect, the new retirement age
would have allowed the KRS to replace
roughly 40 percent of the judges on
Poland’s Supreme Court.?® However,
Poland walked back
the action after the

European Court
of Justice released
opinion  criti-

cizing the change
as contrary to EU
principles of judi-
cial independence.?®
Even so, the PiS-
friendly KRS has still
had ample opportu-
nity to appoint new
judges to Poland’s
court of last resort.

of the council’s o Sitting Supreme
sitting  judges,* the act ltself, Court judges have
allowing the been critical of
Sejm to quickly In eﬁeCt, the the new appoin-
replace 15 mem- 4 ° tees, and some have
bers of the body legISIa‘tlon refused to recog-

with its own
appointees.! As
a result, the Sejm
had effectively
taken control of
judicial appoint-
ments in Poland.
The action was
met with sharp
criticism, and the KRS was subse-
quently suspended from the European
Network of Councils for the Judiciary
(ENCJ) as a result.?? In light of recent
events, the KRS is in danger of being
officially expelled from the ENCJ.23
Following the reshaping of the
KRS, the Sejm lowered the manda-
tory retirement age of sitting Supreme
Court judges.?? Had it been allowed to
stand, the move would have enabled the
new KRS to appoint as many PiS-loyal
judges as possible as older members
were forced to retire from the court.

judicial
review.

was designed
to evade

nize the legitimacy
of the new judges.”
Poland’s latest disci-
plinary or “muzzle”
law was passed
in large part to
silence these critical
voices.”® The wea-
ponization of the
disciplinary sanction has been an inte-
gral part of PiS reform.

In Poland, disciplinary sanction of
judges is handled by the disciplinary
chamber, an institution created by the
PiS in 2017.% The chamber is led by
prosecutors appointed by the Minister
of Justice, who is a PiS appointee.’® The
institution has been criticized as a tool
designed to “ensure that judges [are]
subservient to the political will.”*' In a
recent report, a group of Polish judges
highlighted the repressive activities
of the chamber. The report describes
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instances of judges being prosecuted
for engaging in allegedly political
activities, such as chairing a meeting
where judicial independence is dis-
cussed.* In other cases, judges were
prosecuted for referring questions
to the European Court of Justice, an
action referred to as “judicial excess”
by the prosecutors.*

Under the new “muzzle” law, the
disciplinary chamber may impose sal-
ary cuts, or even outright dismissal, if
judges speak out against the validity
of the judicial restructuring.* Judges
can also be punished for questioning
the legitimacy of judges appointed by
the KRS,* an institution that has been
thoroughly captured by PiS appoin-
tees. The law also requires judges to
disclose their memberships in asso-
ciations, including associations of
judges.’ The law seeks to chill dis-
course between judges regarding
reforms, and to dissuade judges from
joining judicial associations that have
been critical of PiS legislation. Indeed,
it was a former president of Poland’s
Supreme Court who aptly described
the law as a “muzzle” law.>”

Through its reforms, the Law and
Justice party has demonstrated a
profound disrespect for judicial inde-
pendence and the separation of powers.
Moreover, it should be noted that PiS has
waged an ideological public-relations
battle against the judiciary in addition
to its legislative assault. The party spins
a narrative that identifies the judiciary
with the bygone communist regime,®
seeking to paint the judiciary as a “judi-
ocracy™’ of old communist elites that
are bent on disregarding legislation.*®
At its core, the PiS’s rhetoric seeks to
classify the judiciary as an impediment
to democratic rule by the people, rather
than a constitutionally mandated check
on legislative and executive over-
reach.” Of course, the end goal of the

rhetoric is to justify the use of execu-
tive and legislative power unfettered
by judicial review.

The party has thus used social media
and advertising to discredit judges and
undermine public confidence in the
judiciary.In 2017, the party launched an
ad campaign that described instances
of judges drunk driving, shoplifting,
and starting bar fights.*? In 2019, Polish
journalists exposed an online “troll-
ing” campaign being organized within
Poland’s Ministry of Justice.** The
campaign hired professional trolls to
harass and discredit judges on social
media platforms such as Twitter.** In
one instance, a professional troll sent
defamatory information about a judge
to all of the judge’s colleagues, and
even to the judge himself at his home
address.®

The objective of the rhetoric is rel-
atively clear: The PiS party seeks to
justify its consolidation of power by
sowing public distrust of the judicial
branch. The strategy is a tried-and-true
autocratic formula: a democratically
elected body attacks constitutional
institutions under the guise of a demo-
cratic mandate.* However, as amember
of the EU, Poland is subject to demo-
cratic institutions outside of its borders.
It is unsurprising, then, that the PiS
has accompanied its skepticism of the
Polish Constitution with a skepticism
of the EU and its federal system of law.
The party has been reluctant to con-
form to established EU values, and it has
actively punished judges for referring
questions to European Courts.?’

THE EU RESPONSE

In response, EU bodies have wrestled
with Poland. An independent judiciary
is one of the foundational principles
of the EU. As Article 6 of the European
Convention on Human Rights states:
“[Elveryone is entitled to a fair and pub-

43

lic hearing within a reasonable time by
an independent and impartial tribunal
established by law”#® (emphasis ours).
This broad principle serves only as a
starting point. In its official opinion on
judicial independence, the Consultative
Council of European Judges (CCJE) has
described an independent judiciary as
a “pre-requisite to the rule of law.”**
Among other things, the CCJE recom-
mends that judges be appointed by an
independent body based on objective
criteria, that they have guaranteed
tenure subject to limited disciplinary
sanction, and that they have sala-
ries protected from reduction.’® More
recently, the European Commission on
Democracy through Law (the “Venice
Commission”) has reaffirmed the prin-
ciples of independence described by
the CCJE.®® The Venice Commission’s
2010 report on judicial independence
frequently cites the CCJE opinion, and
emphasizes the importance of objec-
tive appointment and guaranteed
tenure and salary.?

While judicial independence is
important as a democratic ideal, it also
plays a significant practical role in the
EU. Under Article 19(1) of the Treaty on
EU,theEUrequiresits member states to
“provide remedies sufficient to ensure
effective legal protection in the fields
covered by Union law.”s® Additionally,
the European Court of Justice relies
upon the tribunals of member states
to request rulings from the court.> As
such, the judiciaries of member states
play an important role in the enforce-
ment of EU law. In a recent decision,
the European Court of Justice con-
cluded that judicial independence is
“essential” to this cooperative sys-
tem.” In its opinion, the court offered
its own succinct interpretation of what
judicial independence entails. It wrote:

The concept of independence

presupposes, in particular, that

>
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the body concerned exercises its
judicial functions wholly autono-
mously, without being subject to
any hierarchical constraint or sub-
ordinated to any other body and
without taking orders or instruc-
tions from any source whatsoever,
and thatitis thus protected against
external interventions or pressure
liable to impair the independent
judgment of its members and to
influence their decisions.%¢

It is not difficult to see how the
judicial reforms in Poland have con-
travened these principles. By replacing
the members of the National Council of
the Judiciary, the PiS Sejm has under-
mined the independence of the body
charged with judicial appointments. By
creating a disciplinary chamber with
the power to remove judges or reduce
their salaries, the PiS Sejm has imposed
“pressure liable to impair the indepen-
dent judgment” of Polish judges.

In 2016, the European Commission
began releasing official recommen-
dations outlining concrete steps that
Poland should take to restore the rule
of law there.”” The latest recommenda-
tion, released in 2017, asked the Polish
government to walk back several of
the reforms.’® However, the European
Commission noted that the recom-
mendation followed nearly two years
of Poland’s failure to respond to its
attempts at dialogue.*® Due to Poland’s
lack of cooperation, the Commission
also used the 2017 recommendation as
an opportunity to initiate more dras-
tic measures under Article 7(1) of the
Treaty on EU.®® Article 7 allows the
Council of the EU to determine that
there is a “clear risk of serious breach”
of EU values by a member state.®! If
such a determination is made, Poland
couldlose their voting rights within the
Council.®? However, an official Article

7 determination requires unanimous
support from the rest of the EU,*® and
some countries (namely Hungary) are
reluctant to act against Poland.5*

Unperturbed by the EU’s threats,
the Polish government has contin-
ued to stand behind its agenda. In
2018, the Polish government released
a 94-page white paper defending the
validity of its judicial reforms.®®> Not
long after, members of the Polish
Supreme Court criticized the white
paper for containing “untrue” and
“distorted” information.®® The Court
described the white paper’s analysis as
methodologically inconsistent, unrea-
sonable, and tendentious.®” Despite
this critique, the Law and Justice Party
remained entrenched in its position.
The recent “muzzle” law, approved in
2019, is further evidence of the party’s
intransigence.

Poland’s defiance has escalated
tensions with the EU, and this new dis-
ciplinary law has become a focal point.
In early 2020, the European Court of
Justice (“CJEU") released an interim deci-
sion ordering the Polish government to
suspend the activities of the disciplinary
chamber regarding the discipline of
judges.®® In its decision, the CJEU con-
cluded that the disciplinary chamber
in its current form “may cause serious
and irreparable harm with regard to
the functioning of the EU legal order."®
As a result, the court found the situa-
tion sufficiently urgent to order interim
measures suspending the chamber’s
activities while it considers its ultimate
disposition regarding the “muzzle” law.
The court will come to its final decision
in the case at a later date.”

It is difficult to predict how Poland
will react to the increasing inter-
national pressure. Shortly after the
CJEU ordered the suspension of the
disciplinary chamber, the chamber
continued with proceedings against a
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prominent Warsaw judge, Judge Igor
Tuleya.”! The president of the Polish
Supreme Court at the time (and former
PiS official),”> Aleksander Stepkowski,
defended the proceeding by claiming
that it was a criminal matter, not a dis-
ciplinary matter,” and therefore not
covered by the CJEU opinion. The con-
cern was that the disciplinary chamber
would attempt to circumvent the CJEU
order by reframing its proceedings.
Ultimately, however, in a somewhat
unexpected turn, the disciplinary
chamber bowed to international pres-
sure and dropped the proceeding.”
This is not the first time the PiS party
has changed course in response to
international pressure; as discussed
above, the party walked back a reform
lowering retirement ages in response
to EU criticism.”™

That being said, a few instances of
backpedaling, of course, may not mean
abroader change of heart. The PiS party
continued with reforms after rein-
stating the retirement age, and it may
continue with reforms again after aban-
doning the proceedings against Judge
Tuleya. It is important, then, to ensure
that small capitulations do not excuse
Poland from the international hot seat.

What, then, will the EU do next? The
answer is unclear. One option is to con-
tinue Article 7proceedingsin an attempt
to strip Poland of its voting rights in the
EU Council. However, that path would
be procedurally difficult. Under Article
7, the European Council must act unani-
mously to determine that thereisaclear
risk of serious breach of EU values.”
The Council may struggle to achieve a
unanimous vote. In the past, Hungary
has expressed a willingness to defend
Poland;”” to quote Hungarian Prime
Minister Viktor Orban: “the Inquisition
offensive against Poland can never
succeed because Hungary will use all
legal options in the EU to show solidar-



Judicature

ity with the Poles.””® Orban’s position
is not surprising, as his own party
has orchestrated the deterioration of
democratic institutions in Hungary.””
Nonetheless, the
European Parlia-
ment’s Committee
on Civil Liberties,
Justice, and Home
Affairs (LIBE) con-
tinues to push for
Article 7 proceed-
ings.®®  Whether
such proceedings
can succeed re-
mains to be seen.

As an alter-
native, some EU
members are ad-
vocating for direct
monetary
tions. Denmark,
for example, has
advocated for the
EU’s 2021-2027
budget to include
a link between
EU funds and rule of law standards.®
The proposal would reduce EU fund-
ing to countries that fail to meet the
Union's expectations for democratic
institutions. The LIBE has similarly
advocated for the use of “budgetary
tools” in addressing Poland’s breach
of EU values.®? Considering the pro-
cedural hurdles involved in Article
7 proceedings, financial sanction is
likely a more efficient way for the EU
to exert pressure on Poland’s govern-
ment. Undoubtedly, exerting financial
pressure would be a bold move by the
EU, but it is appropriate for members
who continue to accept funds while
simultaneously flouting the bloc’s core
principles.

In addition to actions taken by the
EU as a whole, member states have
pushed back against Poland in their

thata

sanc-

The Law and
Justice reforms
demonstrate

constitutional
order that lacks
respect for an
independent
judiciary is apt
to betray its own
constitution.

individual capacities. In recent years,
several nations have refused to honor
European arrest warrants which,
under normal circumstances, would
require them to
extradite
pected criminals
to Poland. In
2018, for exam-
ple, anIrish judge
refused to extra-
dite a suspected
drug trafficker,®
explaining that
the rule of law in
Poland had been
“systematically
damaged” by
Law and Justice
reforms.?* In an
official order, the
judge concluded
that  “[rlespect
for the rule of
law is essential
for mutual trust
in the operation
of the European arrest warrant.”® The
EU Court of Justice agreed; in a 2018
ruling, the CJEU concluded that “[a]
judicial authority called upon to exe-
cute a European arrest warrant must
refrain from giving effect to it if it
considers that there is a real risk that
the individual concerned would suffer
a breach of his fundamental right to
an independent tribunal.”® In 2020, a
German court followed this reasoning
in its own refusal to extradite a sus-
pect.?” In a press conference, the court
expressed that it had “profound doubts
about the future independence of the
Polish judiciary.”®®

These are only a few examples of
ways that the EU and its members can
apply external pressure on Poland.
Since existing measures have failed to
slow the deterioration of Poland’s insti-

sus-
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tutions, it is likely that the EU will look
for new avenues to force the issue. In
doing so, the bloc will need to remain
vigilant in its struggle with a Polish gov-
ernment that has consistently refused
to conform to Union standards.

LESSONS FOR THE UNITED STATES
It is understandably difficult to com-
pare the situation in Poland to the
United States. The United States has
relatively strong judicial institutions,
and its norms of judicial indepen-
dence have developed over centuries
of American history. By contrast, those
norms are young in Poland. Poland’s
Constitution did not contain practical
protections for judicial independence
until 1989.8° The country’s current
Constitution, ratified in 1997, contains
extensive safeguards for judicial inde-
pendence,”® but the fact remains that
those safeguards are relatively new.

Notwithstanding the differences,
there are concrete lessons to be
learned from Poland’s political crisis.
Speaking broadly, the Law and Justice
reforms demonstrate that a consti-
tutional order that lacks respect for
an independent judiciary is apt to
betray its own constitution. Although
our situation is not nearly as drastic,
a growing tendency to politicize the
judiciary is of legitimate concern in the
United States. Furthermore, the EU’s
struggle with Poland highlights that
a federal system of law depends upon
the good faith cooperation of its mem-
bers. As such, we are reminded that
norms of judicial independence in the
United States are crucial at both the
federal and the state levels.

At the Federal Level

When discussing the politicization
of the federal judiciary, it is tempting
to focus on the judicial confirmation
process. Indeed, the process has under- »
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gone several political changes in recent
years. Blue slips are given less def-
erence,”’ and the Senate has twice
exercised the “nuclear option” to lower
the threshold needed to invoke cloture
on judicial confirmations.®> However,
political battles during the confirmation
process are not a new phenomenon.”® In
a recent article, constitutional law pro-
fessor Josh Chafetz characterizes the
history of legislative obstruction:
Broadly speaking, minorities look
for procedural tools — things like
mechanisms of quorum-counting
or the lack of a formal procedural
mechanism to bring a debate to
a close — that they can employ
to thwart or delay the majority’s
agenda. When the obstruction
becomes pervasive enough that
the majority, over an extended
period of time, find it intolera-
ble, the obstructive tactics are
restricted or eliminated.*

According to Chafetz, recent devel-
opments, such as reducing deference
to home-state Senators or using the
“nuclear option,” fit well into this
broader historical narrative.?

As such, the politicization of the con-
firmation process should not be that
surprising. What might be more con-
cerning, though, is the increasing
political skepticism regarding judicial
independence. A few recent examples
illustrate this shifting political narra-
tive. In 2018, President Donald Trump
posted a tweet referring to a federal
judge as an “Obama judge” following
a ruling that Trump found unfavor-
able.”® The implication, of course, was
that the judge’s decision was influenced
by his political ideology, an ideology
only confirmed by the fact that he was
appointed by President Barack Obama.
More recently, in 2020, Senate Minority
Leader Chuck Schumer threatened

that Justices Neil Gorsuch and Brett
Kavanaugh would “pay the price” if
they came to a particular conclusion
in a pending Supreme Court case.”
The threat implied that judges, like
political actors, should be subject to
democratic pressure to make the “right”
decision.

While not as overt, both instances
have an alarming similarity to the nar-
ratives spun by the Law and Justice
party. The remarks suggest a world
view of judges not as neutral deci-
sion-makers, but rather as politically
motivated actors working against the
democratic will. When judges are seen
as politically motivated, it might seem
more acceptable to disregard an opin-
ion as the policy determinations of an
“Obama judge” as opposed to a good-
faith determination of the rule of law.
Likewise, it might seem more accept-
able to threaten judges over their
decisions, just as the public threatens
elected politicians with the withdrawal
of their vote. When judges are seen
as just another political actor, judicial
independence is apt to be seen as an
impediment to, and not a protector of,
the rule of law.

The judicial community has taken
note of the narrative of distrust. In a
response to President Trump, Chief
Justice John Roberts wrote: “We do not
have Obama judges or Trump judges,
Bush judges or Clinton judges. What we
have is an extraordinary group of dedi-
cated judges doing their level best to do
equal right to those appearing before
them. That independent judiciary is
something we should all be thankful
for.”*® In a statement responding to Sen.
Schumer,the ChiefJusticeremarkedthat
“[sltatements of this sort from the high-
est levels of government are not only
inappropriate, they are dangerous."”

In early 2020, the Committee on
Codes of Conduct released an advisory

Vol. 104 No. 3

opinion cautioning judges to carefully
consider membershipsin the American
Constitution Society or the Federalist
Society.! The opinion emphasized that
it was not condemning those organiza-
tions or their activities.!® Rather, the
opinion noted that “[a] reasonable and
informed public would view judges
holding membership in these orga-
nizations to hold, advocate, and serve
liberal or conservative interests.”%?
The advisory opinion was met with
significant pushback,'® and was even-
tually withdrawn.!®® Notwithstanding
its alleged flaws, the advisory opin-
ion, like the Chief Justice's remarks,
demonstrated an apprehension of the
consequences of political narrative.

When the public begins to question
the impartiality of judges, it becomes
easier to justify reforms to the judi-
ciary. The official Code of Conduct for
federal judges recognizes this explic-
itly in the commentary to Canon 1. The
Commentary states: “[d]eference to
the judgments and rulings of courts
depends on public confidence in the
integrity and independence of judg-
es.”1% When that public confidence
deteriorates, our politicians feel more
confident in dismissing the decisions
of judges as impartial, or in threaten-
ing consequences when judges step out
of line. For now, those threats might be
empty, but Poland’s political situation
demonstrates that such threats can
materialize.

However, it would be a mistake to
think that judges are wholly respon-
sible for this narrative. While judges
can play their part in sustaining pub-
lic confidence in the judiciary, there
is little they can do against a govern-
ment bent on cementing its own power.
The Law and Justice party wants the
public to believe that it is seeking to
overthrow an artifact of the communist
era.’® In such a scenario, the govern-
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ment itself is playing an active role in
undermining public confidence in the
judiciary. And, in some cases, there is
little that judges can do to fight back.
Even now, there is a fear that the Law
and Justice party is willing to evade
democratic accountability as well.’
The collapse of judicial independence is
only one part of the story. Regardless,
the rhetoric in Poland can cast light on
the dangerous implications of the rhet-
oric stirring in the United States.

At the State Level
As discussed above, Poland’s reforms
have triggered responses not only
from EU bodies, but also from individ-
ual EU members. Some EU members
have refused to extradite criminal
suspects to Poland because of their
lack of faith in the country’s justice
system. Those instances reveal an
important consequence of Poland’s
attack on the judiciary. In federal sys-
tems with highly mobile populations,
member states rely on each other for
the administration of justice. There
cannot be a coherent and consis-
tent rule of law throughout unless
all members stand behind basic prin-
ciples of law. This is apparent in the
United States as well, where the vast
majority of criminal and civil cases
are resolved in the state courts.!°® Just
as the legal order in the EU depends
upon the cooperation of member
states, the maintenance of a reliable
legal order in the United States depends
upon the integrity of state judiciaries.
Certainly, politicization of the judi-
ciary takes on a different form in the
state courts. One difference derives
from the varying methods of judi-
cial selection. Some states have fully
elected judiciaries; other states have
appointments for limited tenure; and
others have appointments subject to
retention elections.!®® In each case,

what counts as “politicization” can
be assessed differently. In states with
fully elected judiciaries, for example,
judges take part in an explicit politi-
cal process. However, even an elected
judiciary can still become “politicized”
in a way that threatens judicial inde-
pendence. As a former justice of the
Oregon Supreme Court pointed out,
judicial elections
become politicized
when discussions
of policy outcomes
dominate the elec-
tion process.!°
This kind of elec-
toral politicization
is only made worse
by special inter-
est groups, which
see judicial elec-
tions as another
avenue to finance

campaigns and
exert their policy
preferences.! In

response to this,
some states with
elected judiciaries
have special rules
that apply only
to judicial elec-
tions. In Oregon,
for example, can-
didates for judicial
office are prohib-
ited from soliciting
campaign contri-
butions directly.!?

Regardless of the process by which
a state selects its judges, judicial inde-
pendence can always be threatened
by pressure from the executive and
legislative branches. The fight for
impartiality in the selection process
is futile if sitting judges can be dis-
ciplined for unfavorable rulings. It
should be concerning, then, that some

of line.

When public
confidence
deteriorates,
our politicians
feel more
confident

in dismissing
the decisions
of judges as
impartial, or
in threatening
consequences
when judges
step out
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state judiciaries have come under
direct attack from the other branches.
One recent example comes from the
state of Alaska, where the governor
used his line-item veto power to cut
the state judiciary budget in response
to an opinion of the Supreme Court.'
In a note accompanying the veto, the
governor offered the following expla-
nation: “The
Legislative and
Executive Branch
are opposed to
State funded elec-
tive abortions; the
only branch of
government that
insists on State
funded elective
abortions is the
Supreme Court.”™
Although such a
veto is not directly
analogous to the
actions of Poland’s
disciplinary cham-
ber, it has simi-
lar implications. A
retaliatory budget

reduction seeks
to punish judges
for the policy

consequences of
a legal conclusion,
and such punish-
ment is inconsis-
tent with basic
values of judicial
independence."®
State-level transgressions against
judicial independence demonstrate the
necessity of strong political norms.
The United States does not have a pro-
cedure similar to the EU’s Article 7.
The United States cannot, for exam-
ple, deprive a state of its equal suffrage
in the Senate without the state’s con-
sent."® That said, avenues for redress »
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do exist in the states themselves.
States can enact legislative safeguards
against the politicization of their judi-
ciaries, and courts can push back
against the intrusion of the executive
and legislative branches when a case
highlights such issues."” However, the
success of each of these avenues relies
on public confidence in the integrity
of the judiciary. As the Law and Justice
reforms demonstrate, courts are prac-
tically powerless to push back against
judicial reforms when those reforms
are based on a disrespect for judicial
institutions in the first place.

The EU, like the United States, is built
on the aspiration of a unified rule of law
that reflects certain fundamental val-
ues. Undoubtedly, a unified rule of law
requires mutual trust between judicia-
ries, founded upon reciprocal minimum
standards."® This reciprocity and trust
is undermined when the political actors
of a state cause the judicial branch to
fall below the threshold of judicial inde-
pendence. The struggle between Poland
and the EU teaches an important lesson
about the fragility of a unified rule of
law. Both the European and American
visions of justice rely upon the integ-
rity of several judiciaries; when just one

judiciary is compromised, the entire
unified system is jeopardized.

CONCLUSION

The crisis in Poland emphasizes both
the importance and the fragility of the
judicial branch. In democratic nations
like Poland and the United States, the
judiciary falls into somewhat of a para-
dox. Judges serve as a crucial check on
the executive and legislative branches,
and yet they rely, to an extent, on the
respect of those branches to retain
their independence. Nonetheless,
while Poland’s story may be a “caution-
ary tale,” it can also be seen as a tale of
hope as well. While the Law and Justice
party has undermined the integrity
of the justice system in Poland, advo-
cates of an independent judiciary have
refused to back down. The ruling party
faces opponents from within Poland’s
borders and from without. The back-
lash that the party has received shows
that the third branch still has plenty of
supporters in Poland and throughout
Europe. Likewise, there are still many
in the United States who see an inde-
pendent judiciary as “something we
should all be thankful for.”"?
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IN MEMORIAM

Our partner, Larry A. Hammond, a dedicated advocate for equal access to fair
justice and an independent judiciary, passed away March 2, 2020, following a
long illness.
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lawyer and leader. He was honored in 2008 to receive the American Judicature
Society's highest award, the Justice Award, presented to him by U.S. Attorney
General Janet Reno. He had a lifetime of achievement inside and outside the
courtroom. But he was most proud of founding the Arizona Justice Project, the
fifth Innocence Project in the nation, for which he served as president for 22 years.
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