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Suppose a lease prohibits “dogs, cats, 
and other pets.” A tenant who knows law 
might argue that a python can slither 
around the prohibition because a snake 
is not “of the same kind” as a dog or 
cat; it’s not a (take your pick) quadruped, 
mammal, furry animal, or animal that 
damages residential property. Technically, 
the tenant would be invoking the 
doctrine, or canon, of ejusdem generis: 
General words, when combined with 
specific items or examples, apply only to 
things of the same kind or class as the 
specific things. (More later about exactly 
how to formulate the doctrine.)

Now let me ask whether you think the 
landlord intended to allow a python. 
Put differently, is the apparent meaning 
limited to one of the four classes just 
listed? I suspect that my answer is the 
same as yours: no. And that brings us to 
the trouble with ejusdem generis.

Ejusdem Generis:  
WHAT IS IT GOOD FOR?

BY JOSEPH KIMBLE
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In my view, this canon of interpre-
tation is so fraught with uncertainty of 
various kinds that courts should give it 
little weight. Better yet, drafters should 
not unwittingly bring it into play. If, for 
instance, the landlord wanted to prohibit 
all pets, why even mention dogs and cats? 
The drafter might say pets of any kind, 
including dogs and cats, but adding specif-
ics always creates some risk of the canon’s 
rearing its head.

Still, drafters so routinely mix specifics 
with a more general term that courts often 
have to divine whether some other specific 
is included. A Westlaw search for “ejusdem 
generis” in April 2016 produced 2,848 
federal citations and 6,154 state citations, or 
about 9,000 total. In 2015 alone, the canon 
was cited in 68 federal cases and 109 state 
cases. Courts consider it, then, in scores of 
cases every year, and its use will probably 
only increase after the U.S. Supreme Court’s 
decision in Yates v. United States.1 I’ll return 
to Yates at the end of this article.

DO DRAFTERS KNOW THE CANON 
AND RELY ON IT?
In their noteworthy book Reading Law, 
the late Justice Antonin Scalia and Bryan 
Garner answer that question like this:

The truly knowledgeable interpreter 
(and drafter) knows the ejusdem 
generis canon; it has become part of 
the accepted terminology of legal 
documents. Any lawyer or legisla-
tive drafter who writes two or more 
specifics followed by a general residual 
term without the intention that the 
residual term be limited may be guilty 
of malpractice.2

What a “truly knowledgeable” drafter 
knows is one thing. What typical drafters 
know and trust is another, and we now have 
evidence from two studies about actual 
real-world practice. In the first, a large study 
of 137 congressional staffers, 65 percent 
could not name the canon, although 71 
percent use the underlying assumption.3 A 
second, similar study of 128 federal-agency 
rule drafters produced somewhat lower 
numbers: 47 percent could not name it, but 
60 percent use it in drafting.4 At best, then, 
the canon is an “accurate judicial approxima-

tion[] of the way that [most?] drafters put 
language together.”5 

But the numbers should still give us 
pause. Roughly a third of professional 
drafters — at the highest level — appar-
ently do not rely on ejusdem generis in their 
own work. Imagine what those numbers 
would be for a cross section of practicing 
lawyers, who are generally not known for 
their drafting acumen.6 Perhaps you could 
argue that regardless of what drafters 
profess to rely on, the principle behind 
ejusdem generis is somehow in their linguis-
tic bones. I wonder, though, whether that 
supposition can justify a lot of confidence 
that drafters and courts — the writers and 
readers — are in tune on the canon’s value.

THE VIEW OF COMMENTATORS
Reading Law frankly acknowledges that  
“[c]ommentators sometimes dispute whether 
the ejusdem generis canon is beneficial.”7

 On the positive, supportive side 
is Sutherland’s Statutes and Statutory 
Construction: “Ejusdem generis expresses 
a meaningful insight about language 
usage that can be a relevant aid, if not a 

simple and certain exponent, to resolve 
that issue [of how broadly to apply the 
general term].”8 The treatise does gener-
ally endorse the canon, with “its specific, 
doctrinal limitations.”9

 On the opposite side, though, are many 
commentators with a shared skepticism 
about the canon’s worth:

• The redoubtable Max Radin 
compared it with the canon expressio 
unius est exclusio alterius, which he 
castigated as being “in direct contra-
diction to the habits of speech of 
most persons” and as “illustrat[ing] 
one of the most fatuously simple 
of logical fallacies.”10 He then said 
that ejusdem generis “has a little 
greater foundation in logic and in 
ordinary habits of speech.”11 That 
is, a little more than none at all. He 
was damning with faint praise. And 
Radin went on to argue, as others 
have, that the canon “is of limited 
importance in discovering the deter-
minates covered by the statute.”12 

• Reed Dickerson, the father of 
modern-day legal drafting, ques-
tioned whether it is “lexicograph-
ically accurate” and called it a 
“convenient fiction[] for deciding 
specific controversies” when “the 
search for meaning and reliance on 
the methods of reasoned elabora-
tion fail.”13

• Robert Benson, an influential early 
proponent of plain legal language, 
denounced its vagueness and 
manipulability: “The canon doesn’t 
help you identify the class. You’re 
limited only by your imagination, 
and by what you can persuade others 
is reasonable.”14

• Jack Landau, an Oregon justice 
and professor, also made that point 
when reviewing opinions in his 
state: “[S]ome individual canons are 
themselves so malleable that they 
are worthless. A good example is 
the canon ejusdem generis . . . . [The 
supreme court’s] continued reliance 
on a number of fictions . . . such 
as ejusdem generis . . . undercuts the 
persuasiveness of its opinions and 
the credibility of its decisions.”15

ROUGHLY A THIRD 
OF PROFESSIONAL 
DRAFTERS — AT  
THE HIGHEST LEVEL 
— APPARENTLY  
DO NOT RELY ON  
EJUSDEM GENERIS 
IN THEIR OWN WORK. 
IMAGINE WHAT  
THOSE NUMBERS 
WOULD BE FOR A 
CROSS SECTION 
OF PRACTICING 
LAWYERS, WHO ARE 
GENERALLY NOT 
KNOWN FOR THEIR 
DRAFTING ACUMEN.
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• The common criticism about 
squishiness is borne out by a large 
sampling of cases involving the term 
other minerals in legal documents. 
The author of the study concluded 
that in using ejusdem generis, courts 
had to “arbitrarily emphasize one 
characteristic over another”; “the 
doctrine fosters uncertainty and 
instability in land titles”; and it 
“fails to meet the goal of fairness.”16

• Likewise the conclusion from a 
review of “a harvest of litigation” 
over the term other casualty in 
Internal Revenue Code § 165(c) (3) 
[26 U.S.C. § 165(c)(3)]: “[T] he 
courts have had great difficulty 
applying the rule of ejusdem generis 
in difficult factual situations. As 
a result, the developed case law 
is in such a state of confusion 
that it caused the Tax Court to 
remark: ‘There are numerous cases 
involving casualty losses, some of 
them difficult to reconcile with 
others, either in result, theory or 
language.’”17 The author added 
that the statute’s legislative history 
“seems to negate the applicability 
of . . . ejusdem generis.”18

THE MANY QUALIFIERS
The canon is beset with conditions, 
qualifications, and contradictions — and 
ultimately with considerable uncertainty 
and malleability. The first six items below 
appear in Reading Law (five are called “cave-
ats”), but the list is longer than that.

One: “[E]jusdem generis generally 
requires at least two words to establish a  
genus . . . .”19 A sensible limitation, as 
the authors clearly explain. They cite the 
United States Supreme Court case Ali v. 
Federal Bureau of Prisons, which did reject 
an ejusdem generis claim because the phrase 
in question seemed to involve only “one 
specific and one general category.”20 Yet the 
Court had suggested otherwise in an earlier 
case involving the phrase the antitrust law 
and . . . all other law: the canon was said 
to potentially apply “when a general term 
follows a specific one.”21

Two (a big one): You have to decide 
“how broadly or narrowly to define the 

class.”22 The authors acknowledge, again, 
that this indeterminacy is what makes the 
canon unpopular with many commentators. 
They also concede that their advice “must 
be a generalization: Consider the listed 
elements, as well as the broad term at the 
end, and ask what category would come 
into the reasonable person’s mind.”23 The 
authors say, “Often the evident purpose 
of the provision makes the choice clear.”24 
But just as often, or more often, the choice 
won’t be clear.25

Three: “[S]ometimes the specifics do 
not fit any kind of definable category . . . . 
With this type of wording, the canon does 
not apply.”26

Four: “[W]hen the specifics exhaust the 
class and there is nothing left besides what 
has been enumerated, the follow-on general 
term must be read literally.”27

Five: “[T]he general word will not be 
treated as applying to persons or things of a 
higher quality, dignity, or worth than those 
specifically listed.”28

Six (another big one): “When the context 
argues . . . strongly against limiting the 
general provision, the canon will not be 
dispositive.”29 The example given is a sign 
at the entrance to a butcher shop: “No dogs, 
cats, or other animals allowed.” The authors 
say that “no one would think that only 
domestic pets were excluded, and that farm 
animals or wild animals were welcome.”30 
The trouble lies in the word context. The 
authors can’t be talking about the purely 
linguistic or textual context, as they are at 
other places in the book. They seem to be 
talking about the situational context, the 
meaning in light of the circumstances. The 
same sign would no doubt be read differ-
ently at a livestock auction. So what’s the 

difference between asking readers to consider 
the situational context and inviting them to 
use their intuition and common sense about 
the sign-writer’s intent? As Judge Richard 
Posner points out, with this butcher-shop 
example the authors seem to do “an about-
face. . . . [They are] correct not by virtue of 
anything textual but because of the prin-
ciple that meaning includes what ‘would 
come into the reasonable person’s mind’ or 
what we know an author has ‘in mind’ in 
writing something.”31 

Below are some other possible qualifiers 
that may or may not be widely accepted. 
The point is that they are out there and 
available for courts and advocates to use.

Seven: The canon doesn’t apply so as 
to limit the general term “if the [specific] 
terms supplementing the general term 
are themselves general.”32 That seems like 
potentially fertile ground for argument.

Eight: According to one authority, 
“[E] jusdem generis may apply only to help 
clarify ambiguous legislative intent or 
statutory meaning.”33 According to another, 
“Judges who refuse to apply the . . . 
canon[] in the absence of ambiguity are 
simply wrong.”34 That’s obviously a major 
disagreement, and a recent Fifth Circuit 
case concedes that precedent from the 
Supreme Court and from the Fifth Circuit 
itself “is not entirely clear on this point.”35

Nine: “By adding catch-alls, legislatures 
do not intend to narrow lists, but rather 
include a catch-all because they cannot 
identify, in advance, everything they would 
want included in the list. Thus, legislatures 
would likely prefer that . . . general terms be 
interpreted broadly, not narrowly, to cover 
all possible, but similar, contingencies.”36 
Arguably, courts should keep this in mind 
when faced with a choice between classes.

Ten: There’s at least some suggestion 
that the canon may have less sway if the 
general term is modified by any or every 
or all.37 And what about an even stronger 
modifier, as in dogs, cats, or other pets of any 
kind? At that point, doesn’t ejusdem generis 
give way?

 
ANOTHER TWIST: REVERSING  
THE PATTERN
Now for a fundamental question: Does 
ejusdem generis still apply if the general term 
comes first? Reading Law insists that the 

THE CANON IS BESET 
WITH CONDITIONS, 
QUALIFICATIONS, AND 
CONTRADICTIONS 
— AND ULTIMATELY 
WITH CONSIDERABLE 
UNCERTAINTY AND 
MALLEABILITY. 
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answer is no: The canon applies only if the 
general term follows the specifics.38

The same question was addressed in 
an article in volume 11 of The Scribes 
Journal of Legal Writing.39 The article 
noted that, beginning with the fourth 
edition, Sutherland Statutes and Statutory 
Construction has stated that the doctrine 
applies to both patterns: “Where the 
opposite sequence is found, i.e., specific 
words following general ones, the doctrine 
is equally applicable, and restricts applica-
tion of the general term to things that are 
similar to those enumerated.”40 

The article then took the following 
example of general-to-specific language 
from a case: earth movement, including but not 
limited to earthquake, landslide, mudflow, earth 
sinking, earth rising, or shifting.41 And the 
article asked:

Will the courts still apply ejusdem 
generis in cases like this? I found more 
cases saying yes than no. . . . [A]pply-
ing ejusdem generis when the general 
term comes first appears to be the 
majority view.42

That is, of the cases that have considered the 
more uncommon general–specific pattern, 
most appear to have applied ejusdem generis. 
Regardless of what the actual percentages 
are, a number of courts have limited the 
general term because of the specifics that 
follow it.43 And why not? The logic is the 
same either way, regardless of the pattern. 

In rebuttal, Reading Law contends that 
the general–specific pattern is different 
because it “can be thought to perform the 
belt-and-suspenders function”: 

Following the general term with 
specifics can serve the function of 
making doubly sure that the broad (and 
intended-to-be-broad) general term 
is taken to include the specifics. Some 
formulations suggest or even specifically 
provide this belt-and-suspenders func-
tion by introducing the specifics with a 
term such as including or even including 
without limitation . . . . Enumerating the 
specifics before the general, on the other 
hand, cannot reasonably be interpreted 
as having such a function.44

Well, why not? Michigan’s recreational 
user’s statute refers to a person who is on 
another’s land “for the purpose of fishing, 
hunting, trapping, camping, hiking, 
sightseeing, motorcycling, snowmobiling, 
or any other outdoor recreational use or 
trail use.”45 That looks like belt-and- 
suspenders to me. It’s not readily appar-
ent how the specific examples limit the 
general terms.

 Reading Law offers a second argument 
for accepting the traditional pattern (only): 

When the genus comes first (“all 
buildings, assembly houses, court-
houses, jails, police stations, and 
government offices”) it is a stranger 
that arrives, so to speak, without an 
introduction saying it is limited; one  
is invited to take it at its broadest  
face value.46

I’m not sure I get the point here. Are the 
authors talking about a simple miscue? (Not 
a good thing, but not fatal.) How likely is it 
that a court would perceive a class of build-
ings yet reject ejusdem generis for lack of an 
introducer? At any rate, the example seems 
contrived. Surely, if a drafter wanted to limit 
the general term and decided to put it first, 
he or she would introduce the specifics 
with buildings similar to or all buildings like 
the following. (Using buildings such as, even 
without a comma, is possible but risks 
being read as introducing examples rather 
than a class.47) 

At bottom, ejusdem generis is a construct 
from a simple combination of a general 
term and specific terms. Probably the 
general term comes last more naturally and 
thus more often, and perhaps that explains 
how the canon developed in its traditional 
formulation. But tradition is one thing; the 
underlying logic or principle is another. 
Which should prevail? Why should it 
make a difference whether a drafter writes 
dogs, cats, and other pets or pets, including dogs 
and cats?

A LAST TWIST: THE CANON  
AS REDUNDANT
There’s another, deeper reason that may 
account for Reading Law’s insistence on 
the traditional formulation: canonical 
redundancy. If ejusdem generis works both 

ways, then it adds little or nothing to the 
associated-words canon (noscitur a sociis): 
“Associated words bear on one another’s 
meaning.”48 In fact, ejusdem is described as 
a “subset” of noscitur49 or “an instance of 
[the] more general maxim.”50 But are we 
supposed to preserve two canons that are 
based on the same essential linguistic and 
logical principle — just for the sake of 
preserving them? As rationales go, that one 
seems pretty arbitrary.

We might ask whether it matters to 
have two canons — one broader (noscitur) 
and one narrower (ejusdem) — for the same 
principle. The Scribes Journal article cited 
one case dealing with the identical earth 
movement language to which other courts 
had applied ejusdem generis.51 This one 
court did not, because the general term 
came first.52 But the associated words were 
all natural occurrences, so applying the 
noscitur canon might well have narrowed 
the general term and thus changed the 
result. That’s the trouble with having both 
canons: It makes for inefficiency, confusion, 
and conflict.

Scalia and Garner advise that “the most 
common effect of the [noscitur] canon is . . . 
to limit a general term to a subset of all 
the things or actions that it covers . . . .”53 
But that’s exactly what ejusdem generis — 
applied both ways — does. Ejusdem, it 
seems, is expendable, at least in theory.

There’s no easy way out of this inter-
pretive mess. When listed specifics are not 
accompanied by a general term, noscitur a 
sociis may apply. When they are accompa-
nied by a general term, then either canon 
may apply — for what they’re worth. As 
for ejusdem generis, it is heavily qualified 
and has led to uneven results in groups of 
similar cases. At best, even when the class 
is more or less clear, ejusdem should only 
create a presumption that is “perhaps not 
too difficult to overcome.”54 

THE DRAFTING QUANDARY
In all of this, there’s a deeper question 
for drafters: whether to list specific items 
to begin with.55 Doing so, even carefully, 
always presents some danger that a court 
will limit the general term when no limita-
tion was intended or will limit it to a class 
that wasn’t intended. The better choice, as 
I suggested at the outset, may well be to 
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drop the specifics and sharpen the general 
term as needed. In the buildings example 
on this page (middle column), for instance, 
if the drafter means all buildings or build-
ings of any kind, perhaps the drafter should 
say just that. Or if the drafter has in mind a 
certain kind of building, then just describe 
it as accurately as possible.

Or take the case and insurance language 
that the article in the Scribes Journal used 
as its jumping-off point: earth movement, 
including but not limited to earthquake, 
landslide, mudflow, earth sinking, earth rising, 
or shifting.56 The plaintiff’s buildings were 
damaged by the underground construc-
tion of a rapid-transit system. Applying 
ejusdem generis, the court agreed with several 
other courts and limited the exclusion to 
“natural” phenomena or occurrences like 
the specific examples — those that “would 
cause such widespread damage to so large a 
number of policyholders as would other-
wise destroy the probabilities upon which 
insurance companies operate and for which 
a policy exclusion would be expected.”57 

Note: The court did not treat including 
but not limited to as the belt-and-suspenders 
language of specific examples only.58 The 
specifics betrayed the drafter if he or she 
intended a broad reading of earth movement. 
So again, the drafter might have been 
better off to say earth movement of any kind if 
indeed that was the intended meaning. If 
not, what exactly was it?

Finally, let’s put the drafting quandary 
in the context of the most common ratio-
nale for the ejusdem generis canon:

[W]hen the tagalong general term 
is given its broadest application, it 
renders the prior enumeration super-
fluous. If the testator really wished the 
devisee to receive all his property [in 
the example “my furniture, clothes, 
cooking utensils, housewares, motor 
vehicles, and all other property”], he 
could simply have said “all my prop-
erty”; why set forth a detailed enumer-
ation and then render it irrelevant  
by the concluding phrase all  
other property?59

This rationale is open to question, suggest-
ing as it does that the drafter consciously 
used the imprecise term — all other property 
instead of all other personal property — 
because he or she knew all about ejusdem 
generis and was confident that a reader would 
apply it. But it seems just as likely that the 
interpretive problem — whether the drafter 
meant to include real estate — arose from 
loose drafting. One more time: If the drafter 
had used all my personal property, then argu-
ably the specifics would have been unneces-
sary to begin with.

THE KALUZA CASE
Let’s examine two recent high-profile cases 
— one in this section and one in the next 
— with the preceding discussion in mind. 
I’ve already cited both of them in passing 
(endnotes 25, 35, and 37).

The first is the Fifth Circuit case of 
United States v. Kaluza.60 The defendants 
were the highest-ranking BP employees — 
the well-site leaders — on the Deepwater 
Horizon oil-drilling rig that exploded in 
the Gulf of Mexico in April 2010, killing 
11 men. The court described the Deepwater 
Horizon as a “mobile offshore . . . drilling 
vessel.”61 The drill crew that the defendants 
led was separate from the marine crew; 
once the rig arrived at the site, the marine 
crew was responsible only for keeping it in 
position over the wellhead.62

The defendants were indicted for 
seaman’s manslaughter under 18 U.S.C. 
§ 1115. But the district court found that 
they did not fall under the statute’s descrip-

tion of persons who could be prosecuted for 
negligence: “Every captain, engineer, pilot, 
or other person employed on any steamboat 
or vessel . . . .” 

The appeal centered on ejusdem generis. 
The parties first argued about the need 
to find ambiguity before applying canons 
of construction. (See page 51, item 8.) 
But the court sidestepped that question by 
finding ambiguity. On the one hand, [e]very 
. . . other person employed on any . . . vessel 
is all-encompassing. (The court felt the 
need to consult dictionary definitions to 
so conclude.) On the other hand, a broad 
reading would render the specific terms 
— captain, engineer, pilot — superfluous 
(sound familiar?). “This ambiguity neces-
sitates the use [of] the canon of construc-
tion of ejusdem generis.”63

Consider the implications here: 
Whenever the general term is modified 
by an expansive word like any, every, or 
all (see page 51, item 10), the phrase is 
ambiguous?

• dogs, cats, and all other pets 
[ambiguous?]

• dogs, cats, and other pets [not 
ambiguous?]

So in every contract that uses an expan-
sive variant, the phrase must be construed 
against the drafter? And in every criminal 
statute that uses one, the rule of lenity may 
come into play?

No, the uncertainty that inheres in 
the expansive variant is not ambiguity in 
the typical or strict sense. The reader is 
not choosing between two quite different 
meanings of a word or phrase;64 the reader 
is deciding whether to take literally the 
expansive term — any, every, all [whatever] 
— and treat the specific terms as noth-
ing more than prominent examples (not 
members of some class). Ironically, the 
court in Kaluza found ambiguity before 
proceeding to invoke ejusdem generis when 
it might just as well have asked whether 
ejusdem applied to begin with. That’s 
always a question with the expansive 
variant: whether to effectively ignore the 
specific items.

 At any rate, having decided that ejusdem 
generis applied, the court next wrestled with 
how best to define the common attribute 
of captain, engineer, [and] pilot.65 (See page 

“TRADITION IS ONE 
THING; THE UNDER-
LYING LOGIC 
OR PRINCIPLE IS 
ANOTHER. WHICH 
SHOULD PREVAIL? 
WHY SHOULD IT 
MAKE A DIFFERENCE 
WHETHER A DRAFTER 
WRITES DOGS, CATS, 
AND OTHER PETS OR 
PETS, INCLUDING 
DOGS AND CATS?
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51, item 2.) The court rejected three 
descriptions suggested by the government, 
including the broader first and second ones 
below, in favor of the narrower last one:

• Someone with a substantial degree of 
responsibility for the vessel’s safety.

• Someone responsible for the opera-
tion, equipment, or navigation of  
 the vessel.

• Someone responsible for the marine 
operations, maintenance, or naviga-
tion of the vessel.66

The difference between the last two 
choices is in the word marine, a qualification 
that the court partly derived from dictio-
nary definitions of the specific terms. The 
court said that the narrower description 
involved responsibility for the vessel’s use 
as a “means of transportation on water.”67 
The defendants were in charge of drilling; 
they had no transportation-related duties. So 
even though the statute applied, it did not 
apply to the defendants, because they fell 
outside the narrowest of four possible classes.

After its extended discussion of ejus-
dem generis, the court turned to legisla-
tive history — and determined that it 
supported the conclusion reached under 
the canon. But the court had earlier said 
that “legislative history can only be a 
guide after the application of canons of 
construction.”68 I’ve argued elsewhere 
that canons as a group have no superior 
claim to legitimacy or reliability.69 Used 
sensibly, legislative history may some-
times trump or counter a canon, some-
times reinforce it, and sometimes suggest 
how broadly or narrowly to apply it. 
Legislative history should not automati-
cally play a secondary role.

At the end, in the opinion’s next-to-last 
paragraph, the court made these telling 
observations:

Counterarguments in favor of inter-
preting § 1115 to cover Defendants 
have purchase. Yet we are left with 
textual indeterminacy, as well as the 
incongruity of applying a statute 
originally developed to prevent 
steamboat explosions and collisions on 
inland waters to offshore oil and gas 
operations — all approaching a  
bridge too far. . . . At some point,  

and we think it here, the doctrine  
of lenity takes hold and dismissing 
this part of the indictment was  
not error.70

 The court seemed to concede, despite 
its earlier analysis, that it was left with 
some measure of “textual indeterminacy.” 
But that’s commonly, or usually, the case 
with ejusdem generis. So why don’t courts 
treat it more skeptically to begin with? 
Yes, you get the standard qualifications 
about its being “only an instrumentality” 
and “not . . . conclusive.”71 But even that 
overstates its validity.

The quotation above also suggests that 
the court was never comfortable with the 
“incongruity” of applying the statute to a 
drilling rig. That’s an expression of policy, 
of the court’s intuitive sense that this 
criminal statute should not apply to an 
atypical situation that the drafters in 1838 
could not have imagined. The problem is 
that the statute used the modifying phrase 
on any steamboat or vessel, and the drilling 
rig was unquestionably a vessel under the 
Dictionary Act.72 So the court was stuck, 
textually, with ejusdem generis.

I have a hunch, though, that the court’s 
sense of whether the statute should apply 
came before it went about parsing the 
different possible classes. Rather than 

putting so much stock in dictionary defini-
tions of captain, engineer, and pilot, the court 
could have conceded the uncertainty and 
chosen the narrowest possible class in light 
of the legislative history. The court did 
say that the legislative history “supports a 
narrow reading of the statute.”73 Or did the 
history drive the reading? This may seem 
like a niggling difference, but it gives less 
credence to a shaky canon of construction.

And remember — if every . . . other 
person had been read literally, the court 
could have concluded that the three 
specific terms were no more than exam-
ples. That same issue came up again in our 
second case.

THE YATES CASE
Just two weeks before Kaluza was handed 
down, the Supreme Court decided Yates v. 
United States.74 Yates had caught undersized 
fish, red grouper, in violation of federal 
regulations and had ordered a crew member 
to throw the catch overboard. He was 
charged under 18 U.S.C. § 1519 — origi-
nally part of the Sarbanes–Oxley Act — for 
destroying or concealing “any record, docu-
ment, or tangible object with the intent to 
impede” a federal investigation.

For our purposes, the disagreement 
among the justices can be boiled down to 
this: whether to (1) give any and tangible 
object their ordinary, or dictionary, defini-
tions or (2) restrict the words to a narrower 
class of items like a record and a document. 
Five justices, including one who wrote 
separately, voted in favor of (2): The statute 
covered only the kinds of objects that “one 
can use to record or preserve informa-
tion.”75 Justice Kagan wrote the dissent. 
She argued that even if (contrary to the 
ordinary meaning of any and tangible object) 
you were trying to identify the common 
traits of a class, records and documents are 
“things that provide information, and thus 
potentially serve as evidence.”76 That’s what 
the fish would have done.

 The opinions argued a number of other 
points as well:

• The importance and import of the 
context in assessing whether the 
statutory terms were ambiguous.

• The meaning of tangible object in Federal 
Rule of Criminal Procedure 16.

“DRAFTERS MUST TAKE 
GREAT CARE: THEY 
SHOULD THINK TWICE 
ABOUT LISTING 
SPECIFICS IF THEY 
DON’T WANT TO RUN 
THE RISK OF LIMIT-
ING THE GENERAL 
TERM. THEY MIGHT 
RATHER TAKE PAINS 
TO DESCRIBE THE 
CLASS ACCURATELY 
AND LET THAT 
GENERAL TERM 
STAND ALONE.
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• The heading to § 1519 and to the 
section of the Sarbanes–Oxley Act 
that included the provision.

• The placement of § 1519 immedi-
ately after other U.S. Code sections 
that have a limited reach.

• The possible redundancy of § 1519, 
read broadly, with another section of 
the Sarbanes–Oxley Act.

• The noscitur a sociis canon.

• The use of record, document or thing in 
the Model Penal Code.

• The rule of lenity and whether the 
statute was ambiguous.

• The possible significance of the 
20-year maximum sentence.

Five observations about Yates, the last 
four of which cement points that we’ve 
already covered. 

First, the ejusdem generis canon will often 
conflict with the ordinary-meaning canon. 
Take our original example: The ordinary 
meaning of pet is “a domesticated animal 
kept for pleasure rather than utility.”77 Even 
a snake can fit that definition. So you can 
add this conflict to the potential conflict 
between other textual canons: last anteced-
ent vs. series qualifier, for instance, and 
scope of subparts vs. series qualifier.78

Second, the conflict between ejusdem 
generis and ordinary meaning is more 
pronounced when an expansive term like 
any or all is included. In fact, the dissent-
ing opinion in Yates said, “This Court has 
time and again recognized that ‘any’ has 
‘an expansive meaning,’ bringing within a 
statute’s reach all types of the item (here, 
‘tangible object’) to which the law refers.”79

Third, you can just about define the class 
to your liking. At the least, there will always 
be different possibilities that are plausible.

Fourth, ejusdem generis doesn’t (or 
shouldn’t) add anything to noscitur a sociis. 
The plurality opinion described them as 
“related.”80 The dissent even referred to the 
plurality’s “noscitur/ejusdem argument,” as 
well as both canons’ requirement of “iden-
tifying a common trait.”81

Fifth, if the congressional drafters had 
wanted to cover any tangible object, why 
didn’t they say just that — or otherwise 
just try to accurately describe the class? 

Any record? Or if document adds some-
thing, any record or document? Or were they 
concerned about business documents only? 
What’s needed is more careful thought and 
less imitation of old patterns (assuming 
that the drafters are not constrained by 
the need for consistency with a related or 
parallel provision).

Now, just as in Kaluza, one paragraph 
seems to reflect the plurality’s intuitive 
sense of the right result in light of the 
statute’s purpose:

Section 1519 was enacted as part of the 
Sarbanes–Oxley Act of 2002, 116 Stat. 
745, legislation designed to protect 
investors and restore trust in finan-
cial markets following the collapse of 
Enron Corporation. A fish is no doubt 
an object that is tangible; fish can be 
seen, caught, and handled, and a catch, 
as this case illustrates, is vulnerable to 
destruction. But it would cut § 1519 
loose from its financial-fraud moor-
ing to hold that it encompasses any 
and all objects, whatever their size or 
significance, destroyed with obstruc-
tive intent. Mindful that in Sarbanes–
Oxley, Congress trained its attention 
on corporate and accounting deception 
and cover-ups, we conclude that a 
matching construction of § 1519 is in 
order: A tangible object captured by 
§ 1519, we hold, must be one used to 
record or preserve information.82

After this, it seems fair to ask how much 
was gained by engaging in an extended 
battle of competing canons.83

But that’s the textualist exercise. It 
purports to unearth a law’s fixed, objective 
meaning through the application of an 
elaborate and often contradictory set of 
canons. On the other side, of course, are 
those who believe that judges are doing 
more when faced with vague language 
or with novel, anticipated facts, or both. 
Descriptions vary: Judges in these circum-
stances are said to “impose an interpreta-
tion,”84 or “derive meaning,”85 or even “give 
[a text] meaning.”86 Surely the judges in 
Kaluza and the justices in Yates were at 
least elaborating the meaning of those 
statutes to arrive at a decision.87

WHAT IT ALL MEANS
Here’s a brief summary.

First, ejusdem generis is highly malleable, 
not to say manipulable — just as textu-
alism itself is.88 The canon has generated 
significant criticism and produced variable 
results in similar cases.

Second, the canon’s logic works both 
ways, regardless of whether the general 
term comes first or last. So with either 
a specific–general pattern or a general–
specific pattern, the canon essentially 
duplicates noscitur a sociis.

Third, drafters must take great care:

• They should think twice about 
listing specifics if they don’t want to 
run the risk of limiting the general 
term. They might rather take pains 
to describe the class accurately and 
let that general term stand alone.

• If they nevertheless choose to list 
specifics intended to be examples 
only, drafters must make that as clear 
as possible: X, Y, Z, and other build-
ings of any kind; buildings of any kind, 
including X, Y, and Z. Even then, 
there’s no guarantee that a court 4
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won’t apply ejusdem generis, as courts 
did in the earth movement cases.

• If they wish to risk the vicissitudes 
of ejusdem and list specifics intended 
to be members of a class, drafters 
must be clear about that as well: 
X, Y, Z, and other similar buildings; 
buildings similar to X, Y, and Z. (Or 
perhaps use of the same kind.)

• Drafters should be wary of terms 
like any, every, and all if they do 
intend to create a class. 

Finally, courts should try to ground 
their decisions in something more solid 
than ejusdem generis — or at least cite other 
reasons for deciding as they do.
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