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he sine qua non of the rule 
of law is the enforcement of 
legal constraints on govern-

ment power. Absent such constraints, 
the rule of law will devolve into “rule 
by law” or “rule of man.”  Separation 
of powers is an important mechanism 
in checking unbridled government 
authority. Indeed, the legislative and 
judicial branches of the state serve 
critical roles in curbing executive over-
reach. Ultimately, an independent and 
competent judiciary is indispensable to 
a robust checks and balances system 
and thus often viewed as the lynchpin 
of a rule of law society.1

The risk of regression into author-
itarianism is inevitably more 
pronounced in countries with a his-
torically weak rule of law culture such 
as Afghanistan. The Taliban’s recent 
takeover of the country has rightly 
exacerbated concerns about significant 
backsliding on the progress of the last 
two decades. The current assault on 
the rule of law in Afghanistan, how-
ever, commenced shortly after the 
Taliban’s ouster in 2001 — via a con-
stitutional scheme that established a 
flawed separation of powers system in 
the then-fledgling democracy.

This article examines the nexus 
between the judiciary and the rule of 
law in Afghanistan. First, I will pro-
vide an overview of the separation of 
powers under the 2004 Constitution, 
which so many hoped would herald a 
new era. Next, I will show how insti-
tutional design flaws, primarily in the 
constitutional architecture, curtailed 
the judiciary’s capacity to act as a check 
on the other branches, particularly vis-
à-vis the executive. Finally, I will argue 
that a widening gap between the de jure 
rules on paper and the de facto practice 

of contempt for judicial independence 
further undermined the rule of law in 
Afghanistan — long before the Taliban 
again seized power in August 2021.2

Separation of Powers in 
Afghanistan
The rule of law has been elusive 
throughout much of Afghanistan’s 
turbulent history. Since the country’s 
inception in the mid-18th century, 
Afghans have experienced a range of 
government systems: monarchies, 
communist regimes, emirates, and qua-
si-democratic rule. Notwithstanding 
their differences, these disparate 
regimes shared, to varying degrees, 
a common feature: the lack of legal 
constraints on government power. 
Unrestrained by a strong legislature 
and an independent judiciary, Afghan 
rulers governed as de facto autocrats.3  

The Taliban’s fall in 2001 ushered 
in hope for reversing the historical 
trajectory of violence and despotism 
in Afghanistan. Building a new con-
stitutional order presented a unique 
opportunity to move toward democ-
racy and the rule of law. The 
Constitution of 2004 established a sys-
tem of separation of powers between 
the executive, legislative, and judi-
cial branches of the state. The three 
branches were intended to act as 
checks and balances on each other.4

The Constitution conferred sub-
stantial authorities on the executive 
branch, which was headed by the pres-
ident. The president’s powers included 
supervising the implementation of the 
Constitution, determining the national 
policy of the country, serving as the 
commander-in-chief of the armed 
forces, defending the territorial integ-
rity and independence of Afghanistan, 

and appointing high-level officials, 
including cabinet ministers.5  

The executive was also responsible 
for enforcing laws and court judg-
ments, maintaining public order and 
combatting administrative corrup-
tion, preparing the state budget and 
protecting public wealth, devising and 
implementing development programs, 
and reporting progress to the National 
Assembly.6 The president also had (and 
frequently deployed) the power to 
issue legislative decrees.7 

The National Assembly, which was 
composed of two chambers,8 served 
“as the highest legislative organ” and 
“manifest[ed] the will of [the] peo-
ple.”9  The National Assembly’s powers 
included, inter alia, ratifying and 
abrogating laws, approving the state 
budget, endorsing development pro-
grams, ratifying international treaties 
and agreements, and approving or 
rejecting high-level appointments.10   

The Constitution stipulated that the 
judiciary “shall be an independent organ 
of the state” comprised of the Supreme 
Court, Courts of Appeal, and Primary 
Courts.11 The Supreme Court was com-
posed of nine members, appointed 
by the president and endorsed by the 
National Assembly.12 The judges of the 
top court were promised lifetime finan-
cial security at the end of their terms 
under certain conditions.13  

The judiciary was generally autho-
rized to consider all cases filed by 
real or incorporeal persons (includ-
ing the state).14  The Supreme Court 
also had the power to review laws, 
legislative decrees, and international 
treaties for their compliance with the 
Constitution.15 Trials were required 
to be open to the public,16 and Afghan 
judges were instructed to state the 

Long before the fall of Kabul, the rule of law and the judicial system in  
Afghanistan suffered from corruption, design flaws, and missed opportunities.
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reasons for their verdicts when issu-
ing decisions.17 (The Attorney General’s 
Office (AGO) was part of the exec-
utive organ and, as with the bench, 
envisaged to be independent in its 
performance.)18 

The Bench and Flawed 
Institutional Design
Notwithstanding the establishment 
of a mechanism of checks and bal-
ances, the institutional design was 
hogtied by serious flaws — particu-
larly considering Afghanistan’s history 
of authoritarianism and the rulers’ 
strong autocratic tendencies. These 
structural deficiencies produced a 
weak separation of powers system and 
emboldened the executive branch to 
increasingly disregard the rule of law. 
Some of the core institutional flaws 
that afflicted the bench in particular 
concerned judicial appointments, judi-
cial review powers, budgetary issues, 
jurisdictional limitations, and the legal 
education system.  

In a country where the courts were 
traditionally subordinated to the ruler, 
the Constitution gifted the president 
an unduly expansive role in judicial 
appointments. The president not only 
enjoyed the authority to appoint judges 
to the Supreme Court19 but also the sole 
discretion to select the chief justice of 
the top court.20 Judicial appointments to 
lower courts also required the approval 
of the president.21 Moreover, the presi-
dent held the power to retire judges and 
accept the resignation and dismissal 
of lower court judges.22  In essence, 
the judicial appointment process bore 
substantial resemblance to high-level 
appointments in the executive branch. 

Afghan presidents Hamid Karzai and 
Ashraf Ghani used this leverage over 

the Supreme Court in various ways 
— including by extending their own 
presidential terms unconstitutionally. 
In 2019, for instance, contrary to con-
stitutional stipulations, Chief Justice 
Sayed Yousuf Halim rubber-stamped 
President Ghani’s request to extend 
his presidential tenure.23 The approval 
reflected a disturbing quid pro quo prac-
tice between the president and the top 
court of prolonging each other’s terms 
without regard for the law. 

The Constitution further limited the 
Supreme Court’s authority through 
ambiguous provisions concerning judi-
cial review. This apparent lacuna was 
exploited by the other two branches, 
to the top court’s chagrin. Article 121 of 
the Constitution granted the Supreme 
Court the authority to “review the 
laws, legislative decrees, international 
treaties as well as international cov-
enants for their compliance with the 
Constitution and their interpreta-
tion in accordance with the law.”24  It 
was argued, for instance, that Article 
121’s reference to “in accordance with 
the law” empowered the Parliament 
to modify the Supreme Court’s juris-
diction to conduct judicial review.25  
Article 121 also limited the exercise of 
the review power only to requests by 
the government and lower courts — 
thus effectively denying standing to 
other key stakeholders, including the 
legislature.26 

Seizing on Article 121’s seeming lack 
of an unequivocal reference to the 
interpretation of the Constitution, 
and relying on Article 157, the 
Parliament enacted a law establish-
ing the Independent Commission for 
Overseeing the Implementation of 
the Constitution (ICOIC) and granted 
it express power to interpret the 

Constitution.27  Article 157 of the 
Constitution, which provided the orig-
inal basis for the ICOIC, envisaged 
the body to “supervis[e] . . . the imple-
mentation of the Constitution.”28  The 
Supreme Court opposed the ICOIC’s 
scope of power arguing, inter alia, that 
the ICOIC was merely vested with the 
mandate of “supervision” — not inter-
pretation — of the Constitution.29  
Notwithstanding the Supreme Court’s 
position, the ICOIC was established and 
began engaging in constitutional inter-
pretation, which further deepened the 
constitutional crisis and confusion sur-
rounding judicial review powers.30  

The ambiguity over the Supreme 
Court’s jurisdiction to adjudicate con-
stitutional disputes, coupled with an 
increasingly emboldened ICOIC, fur-
ther diminished the bench’s capacity to 
act as a check or balance against other 
branches. The top court routinely sided 
with the president to undermine par-
liamentary authority over legislative, 
oversight, and impeachment proceed-
ings. For example, in reviewing the 
constitutionality of various laws, the 
Supreme Court repeatedly approved 
the president’s encroachment on the 
law-making powers of the Parliament.31  
In addition, according to reports in 
2020, at President Ghani’s behest, Chief 
Justice Halim signed off on a ques-
tionable financial transfer from the 
central bank to the Ministry of Finance 
— another example of contempt for 
parliamentary scrutiny.32  The top court 
also appeased the executive by ruling 
that the Parliament’s no-confidence 
votes against certain cabinet ministers 
were unconstitutional.33 

In addition, the executive’s control 
over the judiciary’s budget further 
hampered the bench’s independence. 

Notwithstanding the establishment of a mechanism of checks and 
balances, the institutional design was hogtied by serious flaws — 
particularly considering Afghanistan’s history of authoritarianism 
and the rulers’ strong autocratic tendencies.
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The Constitution mandated that the 
judiciary’s budget be prepared “in con-
sultation with the [g]overnment, and .  .  . 
presented to the National Assembly 
as part of the national budget.”34 This 
arrangement was similar to the bud-
getary process envisioned for executive 
organs and exposed the judiciary to 
politicization as the presidency and the 
legislature wielded considerable clout 
over the courts’ financial resources. 

The Constitution further undercut 
the judiciary by stipulating exceptions 
to its jurisdiction over certain cases, 
including those involving ministers.35 
The judiciary similarly lacked the 
authority to hear cases involving mil-
itary personnel, which were instead 
adjudicated by tribunals overseen by 
the executive branch.36 This made the 
executive even more cavalier in flout-
ing the rules applicable to the security 
forces. For instance, in early 2021, 
government security forces led by 
Allahdad Fedaee killed and wounded 
42 unarmed Hazara civilians engaged 
in a peaceful protest in the Behsud dis-
trict of Maidan Wardak province. The 
government first tried to cover up the 
massacre by falsely claiming that the 
victims were illegally armed militia 
members.37 Investigations, however, 
revealed that all protestors, including 
the victims, were in fact unarmed civil-
ians.38  Despite these findings, instead of 
prosecuting the perpetrators, President 
Ghani appointed Allahdad Fedaee as 
the police chief of Laghman province.39  
That the perpetrators were never 
investigated or tried deepened the pub-
lic sense that the judicial apparatus was 
under President Ghani’s thumb, and 
that executive abuses of power could 
not be meaningfully checked.

The judiciary was also beset by a lack 
of institutional capacity owing, in key 
part, to Afghanistan’s historically defi-
cient legal education system. Despite 

some progress over the past two 
decades, Afghanistan’s legal education 
system still grapples with formidable 
challenges.40  These include a bifurcated 
legal education model, ineffective ped-
agogical approaches, and a dearth of 
legal skills and ethics training, among 
other obstacles. Moreover, there are 
multiple pathways to becoming a judge 
or lawyer in Afghanistan — including 
via madrasas (religious schools outside 
the higher education system).41 In fact, 
most judges are graduates of madrasas 
and the Shari’a Faculty rather than the 
Law Faculty.42 The bench and the bar 
have long been plagued by systemic 
shortcomings concerning the state 
of legal knowledge, skills, and ethics 
among Afghan judges and lawyers.43  
The lack of these foundational compe-
tencies further weakened the judiciary 
in fulfilling its mandate of safeguard-
ing the rule of law. 

Growing Disdain for 
Judicial Independence
These institutional design flaws, cou-
pled with Afghanistan’s perennially 
weak rule of law culture owing to 
centuries of autocracy, created the 
conditions for accelerated assaults on 
the judicial branch. Over time, a wid-
ening gap emerged between the de jure 
rules on paper and the de facto practice 
of contempt for judicial independence. 
This was evinced, inter alia, through 
interference with judicial proceedings 
and sanctions, selective enforcement 
of court decisions, weaponization of 
the AGO, poor security protections for 
judicial personnel, and negative per-
ception of the bench’s independence.  

The executive branch regularly 
interfered with judicial proceedings 
and sanctions. A recent high-profile 
example was President Ghani’s legally 
dubious release of thousands of Taliban 
fighters in 2020, many of whom were 

convicted of grave crimes.44 President 
Ghani’s decision to free the Taliban 
inmates not only likely violated 
Afghan law but also likely contra-
vened Afghanistan’s obligations under 
the Rome Statute of the International 
Criminal Court.45 President Karzai 
also interfered in judicial proceed-
ings, for instance, by pressuring the 
Supreme Court to issue the death 
sentence in some cases46 while par-
doning men convicted of gang raping 
a woman in another case.47 The exec-
utive’s unabashed meddling in judicial 
affairs further undermined the bench’s 
independence. 

The government also eroded the 
judiciary’s credibility by failing to con-
sistently enforce final court decisions, 
in violation of the Constitution, partic-
ularly vis-à-vis politically-connected 
actors.48 For example, under President 
Ghani’s administration, Ahmad Yusuf 
Nuristani — the former election com-
mission chief who declared Ghani the 
winner of the fraud-riddled 2014 pres-
idential polls — was able to ignore 
arrest warrants49 and easily fled the 
country, even though he was a con-
victed felon and there were travel bans 
for criminals.50 (After escaping from 
Afghanistan, however, Nuristani was 
convicted of federal welfare fraud in 
the United States.51) 

The government also exploited the 
AGO, which was part of the executive 
organ, for self-serving reasons. For 
instance, while the AGO relentlessly 
pursued certain critics of President 
Ghani on dubious charges,52 it 
conveniently ignored the alleged mis-
conduct of individuals with the right 
connections.53  

The judicial apparatus was also 
menaced by poor security and direct 
threats to judges. Justice sector per-
sonnel were among the main targets 
of insurgents and criminal groups.54 In 
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2019, targeted attacks killed 13 judges 
and 19 prosecutors.55 Yet, no case of an 
attack against judicial institutions was 
ever properly investigated to indict the 
crime, rendering the judiciary acutely 
vulnerable.56 The persistent failure 
to conduct genuine investigations 
reflected the rampant culture of impu-
nity and the government’s attitude 
toward the bench. 

The president deployed various 
other measures that further imper-
iled judicial independence. A decree by 
President Ghani in 2017, for instance, 
effectively compelled judges to declare 
their assets to the executive organ 
rather than to an independent body.57 
The initiative, ostensibly designed to 
promote transparency, sowed conflicts 
of interest and further limited the 
judiciary’s ability to act as an effective 
check on the government. 

Another challenge concerned the 
public’s perception of judicial neutral-
ity. The reality and the appearance of 
judicial independence are in a con-
stant feedback loop and reinforce 
each other.58 Many Afghan judges, 
however, showed a perturbing lack 
of appreciation of the principles and 
practice of judicial independence.59 
This was reflected, inter alia, in the 
undue proximity of the bench to exec-
utive organs, particularly the Office of 
the President.60 The Chief Justice of the 

Supreme Court, for instance, attended 
meetings at the presidential palace 
that appeared to be political in nature, 
alongside other cabinet members, and 
even reported on the judiciary’s work 
to the President. 

In March 2020, following yet another 
controversial election, Chief Justice 
Halim conducted the swearing-in cer-
emony of President Ghani while severe 
doubts lingered over who actually pre-
vailed at the polls. Ghani’s rival, Abdullah 
Abdullah, held a parallel inauguration 
ceremony on the same day.61 After the 
competing inauguration events, while 
negotiating a power-sharing scheme, 
candidates Ghani and Abdullah report-
edly discussed dividing key institutions 
— including the Supreme Court and the 
AGO — between themselves, which 
intensified concerns over judicial 
autonomy.62 Such recurring episodes 
sapped public confidence in the inde-
pendence of the judiciary as reflected, 
for instance, in ordinary citizens’ nega-
tive perception of the bench.63 

Conclusion
The 20-year period following the 
Taliban’s fall in 2001 provided an 
unprecedented opportunity to develop 
a robust judiciary and nurture a rule of 
law culture in Afghanistan. The fail-
ure to learn from history, however, 
proved costly. A confluence of factors 

— including institutional design flaws, 
primarily in the 2004 constitutional 
scheme, and rampant disdain for judi-
cial independence in practice — dealt 
severe blows to those aspirations.

The Taliban’s August 2021 military 
takeover of Afghanistan has once again 
raised the specter of a despotic and 
repressive regime ruling the country. 
Despite the insurgent group’s decla-
ration of a general amnesty,64 many 
judges have gone into hiding.65 So far, 
the Taliban have shown little respect 
for fundamental human rights — much 
less an inclination to adopt a system 
of checks and balances. It is unclear 
how long the Taliban’s second stint in 
power will last, but one thing seems 
certain: An independent judiciary and 
the rule of law will remain even more 
elusive for the foreseeable future. 
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