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are to examine motions to dismiss. The 
Court also imposed important gate-
keeping obligations on the district court 
to review the reliability of opposing 
parties’ expert witnesses. The role of the 
judge in actively managing the settle-
ment process also has greatly evolved 
over this period. The use of court- 
ordered ADR was unheard of at the 
time of the enactment of Section 1407. 

The point is simply that what was 
initially thought of as the purpose of 
the MDL process — coordination of 
“depositions and discoveries” — is in 
fact much more than that. 

Conclusion
The conventional wisdom has long 
been that MDL has continually 
expanded since its inception and that it 
has come to play an important — and 
increasingly controversial — role in 
American litigation. It has never been 
limited to situations with “massive 
filings,” but rather was a procedural 

option that was utilized in a wide 
variety of litigation types, a bit of 
a “one-size-fits-all” approach that 
impacted many litigation contexts. 

The conventional wisdom needs to 
be refined. To be sure, there are several 
types of litigation that are subject to 
the MDL process that involve rela-
tively modest numbers of claims. The 
utilization of the MDL process in those 
contexts has remained stable, and may 
indeed be decreasing (or at least not 
expanding as it was in the past). The 
reality with respect to mass-tort claims 
is radically different. The MDL process 
has come to be dominated by large 
mass-tort dockets typically involv-
ing thousands of underlying actions. 
Indeed, over 95 percent of the total 
actions currently consolidated through 
the MDL process are mass-tort cases. 
This represents a significant evolution 
in the utilization of the MDL process 
that initially took a restrictive approach 
to the mass-tort context. 

Any hesitancy or concern with the 
appropriateness of MDL treatment is 
now certainly a relic of the past. The 
MDL process has indeed become a 
vortex with respect to mass torts. This 
is not necessarily a problem or wrong 
—  indeed it is arguably fully consis-
tent with original conceptualization 
of the MDL process. But given the 
reality that well over 100,000 mass-
tort actions are currently consolidated 
through the MDL process, it is import-
ant to examine carefully and critically 
how the MDL works. 
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