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are to examine motions to dismiss. The
Court also imposed important gate-
keeping obligations on the district court
to review the reliability of opposing
parties’ expert witnesses. The role of the
judge in actively managing the settle-
ment process also has greatly evolved
over this period. The use of court-
ordered ADR was unheard of at the
time of the enactment of Section 1407.

The point is simply that what was
initially thought of as the purpose of
the MDL process — coordination of
“depositions and discoveries” — is in
fact much more than that.

Conclusion

The conventional wisdom has long
been that MDL has continually
expanded since its inception and that it
has come to play an important — and
increasingly controversial — role in
American litigation. It has never been
limited to situations with “massive
filings,” but rather was a procedural
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(1964).
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Id. at 2232 (As the “class action mechanism has
evolved and, to some extent, become less avail-
able or desirable, some litigants may be turning
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option that was utilized in a wide
variety of litigation types, a bit of
a “one-size-fits-all” approach that
impacted many litigation contexts.
The conventional wisdom needs to
be refined. To be sure, there are several
types of litigation that are subject to
the MDL process that involve rela-
tively modest numbers of claims. The
utilization of the MDL process in those
contexts has remained stable, and may
indeed be decreasing (or at least not
expanding as it was in the past). The
reality with respect to mass-tort claims
is radically different. The MDL process
has come to be dominated by large
mass-tort dockets typically involv-
ing thousands of underlying actions.
Indeed, over 95 percent of the total
actions currently consolidated through
the MDL process are mass-tort cases.
This represents a significant evolution
in the utilization of the MDL process
that initially took a restrictive approach
to the mass-tort context.

to the MDL processes as way of achieving some
of the benefits or advantages formally available
under Rule 23.”) (Referencing the restrictive
Supreme Court decisions in Ortiz v. Fibreboard
Corp., 527 U.S. 815 (1999) and Amchem Prods.,
Inc. v. Windsor, 521 U.S. 591 (1997).)
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All statistical information is from CALENDAR
YEAR STATISTICS OF THE U.S. JUDICIAL PANEL
ON MULTIDISTRICT LITIG., JANUARY THROUGH
DECEMBER 2014, available at http://www.jpml.
uscourts.gov/sites/jpml/files/JPML_Calendar_
Year_Statistics-2014_0.pdf [hereafter CALEN-
DAR YEAR STATISTICS 2014}.

There are some “judgment calls” that need to be
made respecting a few of the MDL dockets. For
example, MDL Docket #2047 has 293 current
actions dealing with defective drywall manu-
factured in China. Some of the cases include
claims for personal injury based upon exposure
to the drywall, but the dominant claims are for
property damage. So, the Chinese Drywall docket
were not included as mass-tort claims.

17 The exclusion of MDL #215 Toyota Accel-
eration is also a judgment call. In its order
granting MDL status, the JPML noted that the
current actions did not include personal injury
claims but that it was possible that additional
actions could be added that would include
personal injury claims.

'8 See MDL #1358 Methyl Tertiary Butyl Ether
(contamination of water in wells but no personal
injury claims included); MDL #2001 Whirl-
pool (mold in washing machines); MDL #2284
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Any hesitancy or concern with the

appropriateness of MDL treatment is
now certainly a relic of the past. The
MDL process has indeed become a
vortex with respect to mass torts. This
is not necessarily a problem or wrong

— indeed it is arguably fully consis-
tent with original conceptualization

of the MDL process. But given the
reality that well over 100,000 mass-
tort actions are currently consolidated
through the MDL process, it is import-
ant to examine carefully and critically
how the MDL works.
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Imprelis Herbicide Marketing Product Liability
(herbicide killed trees).

To be sure, about half of the historical actions
consolidated in mass-tort MDL dockets came
from the Asbestos MDL #875 with 192,049
actions. But the remaining 54 cases still consoli-
dated over 200,000 actions. Thirty of the mass-
tort product-liability cases consolidated over
1,000 actions. The median number of actions
consolidated per mass-tort MDL docket is 1,179
claims with the mean number of claims being
about about 3,700 claims even excluding the
asbestos cases.

See generally STANDARDS AND BEST PRACTICES
FOR LARGE MASS-TORT MDLS, available at
http://law.duke.edu/judicialstudies/research/.
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