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The Doctrine of the 
Last Antecedent, the 
Example in Barnhart, 
and Why Both Are Weak

       tart with an innocuous example: men and 

          women who are tall. Are you talking about 

          all men or only those who are tall? That is, 

does the who-clause modify both nouns? There’s  

no way to tell — no syntactic principle, no  

grammatical rule or convention, that resolves the 

ambiguity. Yes, English meaning depends on  

placement, and ideally the modifier would attach 

only to the nearest antecedent, but here it may not. 

You might guess that since the example seems to 

have something to do with a minimum-height  

standard and men are generally taller to begin with, 

the modifier applies only to women. Then again, 

some men are short, and why would you set up a 

standard that could be applied unevenly? Without 

the context, there’s just no way to even begin to tell.

S 
by Joseph Kimble

4
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A court that resolved this ambigu-
ity by applying the doctrine (or rule, or 
canon) of the last antecedent would be 
a court that’s at a loss. And a court that 
uses it to support a decision made for 
other reasons is throwing in a feather. 
Even worse is deploying it to counter 
or trump sensible opposing arguments. 
The doctrine has little weight or value 
(except as an expedient), and judges 
should treat it with skepticism — if 
they mention it at all. 

Go back to our example and add 
context:

•  The headroom in this car will 
be uncomfortable for men and 
women who are tall.

•  It’s a stereotype that ballet is not 
suited to men and women who 
are tall.

Now you can at least begin to discuss 
the apparent meaning. But the 
doctrine of the last antecedent has 
nothing to do with it. 

I’ll take up that contention first in 
this article and then examine two of 
the central tenets of textualism.

OVERVIEW OF THE DOCTRINE
Three texts are helpful for an overview: 
Reading Law, the formidable high- 

profile book by Justice Antonin Scalia 
and Bryan Garner;1 a 2004 article by 
Terri LeClercq;2 and a 2009 article by 
Jeremy Ross.3

Scalia and Garner endorse the 
doctrine as one of their syntactic 
canons: “A pronoun, relative pronoun, 
or demonstrative adjective generally 
refers to the nearest reasonable anteced-
ent.”4 Although Scalia and Garner do 
not comment on the canon’s relative 
strength or weakness, in their “funda-
mental principles” they acknowledge 
that “[i]t is a rare case in which each 
side does not appeal to a different canon 
to suggest its desired outcome.”5 Thus, 
“sound construction lies in assessing 
the clarity and weight of each clue and 
deciding where the balance lies.”6 And 
the canons, including, presumably, the 
last antecedent, “are indeed helpful, 
neutral guides.”7

LeClercq and Ross, on the other 
hand, are highly critical.

According to LeClercq, the doctrine 
was formalized by Jabez Sutherland 
in his original treatise on statutory 
construction.8 As part of the formula-
tion, editors later included a rule that a 
comma after the last item in the series, 
before the modifying words, defeats the 
doctrine — that is, throws the modifi-
cation back to all the previous items. 

Here is the current version of the 
doctrine, from the seventh edition of 
Sutherland’s treatise (now edited by 
Norman Singer and Shambie Singer):

Referential and qualifying words and 
phrases, where no contrary intention 
appears, refer solely to the last anteced-
ent. The last antecedent is the “last 
word, phrase, or clause that can be made 
an antecedent without impairing the 
meaning of the sentence. . . .” A quali-
fying phrase separated from antecedents 
by a comma is evidence that the qualifier 
is supposed to apply to all the anteced-
ents instead of only to the immediately 
preceding one. As with all the rules of 
interpretation, the last antecedent rule is 
merely another aid to discover legislative 
intent or statutory meaning, and is not 
inflexible and uniformly binding.9 

LeClercq says that the doctrine 
“contradicts other linguistic princi-
ples; it contradicts the historical use of 
the comma; and . . . [it has] created as 
much confusion and disagreement as 
the ambiguous modifier its drafter set 
out to clarify.”10

Ross is even more disparaging. 
Concentrating on U.S. Supreme Court 
cases, he asserts that the decision to 
apply the doctrine “may be less a 
matter of common sense than nonsen-
sical statutory construction.”11 He says 
that in cases going back to 1799, the 
Supreme Court has referred to the 
doctrine “mostly in passing,” but that 
changed in 2003 with a “seminal” 
case.12 In Barnhart v. Thomas, Justice 
Scalia stated the doctrine as a gram-
matical rule 

according to which a limiting clause or 
phrase . . . should ordinarily be read as 
modifying only the noun or phrase that 
it immediately follows . . . . While this 
rule is not an absolute and can assur-
edly be overcome by other indicia of 
meaning, we have said that construing a 
statute in accord with the rule is “quite 
sensible as a matter of grammar.”13
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Ross notes that, since 2003, the 
doctrine’s use has increased not only 
in the Supreme Court but also in the 
circuits. And he concludes that the 
doctrine is “so flexible that calling it 
a rule at all may be oxymoronic.”14 
Indeed: “Because the question of 
whether to apply [the doctrine] essen-
tially amounts to a coin toss, it seems 
entirely implausible to rely on it as a 
method of inferring actual congressio-
nal intent or meaning.”15

THE DOCTRINE’S STRENGTH 
One thing is beyond dispute: the 
doctrine gets attention. A search of 
WestlawNext for “last antecedent” 
produces over 1,650 state and federal 
cases — including 700 in the years 
since Barnhart. How do we begin to 
organize and assess them? 

A preliminary point: different 
authorities and cases seem to state 
the doctrine with different degrees of 
strength — the strength, that is, of the 
presumption in favor of the last anteced-
ent. Here are several formulations:

• Scalia and Garner (as quoted 
earlier): the modifier “generally 
refers to the nearest reasonable 
antecedent.” [A mild presump-
tion? Note the two qualifiers, 
generally and reasonable.]

• Barnhart v. Thomas (as quoted 
earlier): the modifier “ordinarily” 
refers to the last antecedent. [A 
moderate presumption? Only one 
qualifier, ordinarily.]

• Singer–Sutherland (as quoted 
earlier and repeated in many 
cases): the modifier refers “solely” 
to the last antecedent “where no 
contrary intention appears.” [A 
strong presumption? A contrary 
intention must appear?]

• A Michigan case: the modi-
fier applies “solely” to the last 
antecedent “unless something 
in the statute requires a differ-
ent interpretation.”16 [A strong 
presumption again, given the 
word requires?]

This may be splitting hairs, and with-
out much more research and analysis, 
it’s hard to know whether the different 
formulations produce different results. 
But regardless of how the doctrine 
is stated, you’d expect that it would 
make a difference in many cases. The 
presumption must surely have some 
force. But how much? 

In early 2014, my research assis-
tant reviewed 50 cases — the 25 most 
recent federal and 25 most recent state 
cases that even mention the doctrine. 
We did not count 11 of them because 
it came up in only a fleeting way. Of 
the rest, in 11 of the 39 cases — 28 
percent — the court discussed the 
doctrine, yet concluded that the 
modifier applied all the way back; in 
28 cases — 72 percent — the court 
concluded that the modifier applied to 
the last antecedent only.

Here’s the catch, though: in just 
1 of those 28 cases did the court rely 
exclusively on the doctrine, and in just 
4 of them was it the primary reason. 
In all the rest, 23 of 28 cases — 82 
percent — the doctrine was at most 
a supporting reason, and usually not 
the only one. So even though the 
doctrine in its most common formu-
lation (Singer–Sutherland) is strongly 
worded, courts are reluctant to rest 
on it entirely or even primarily. They 
must sense that, compared with other 
interpretive principles, the doctrine 
of the last antecedent especially needs 
bolstering. It may be strongly worded, 
but it has little independent force.

THE DOCTRINE STANDING 
ALONE — AN ILLUSTRATIVE 
CASE
Despite the ever-increasing number  
of cases that cite the doctrine, it’s a 
rare one — as we just saw — that 
hangs a decision on the doctrine 
alone. Looking at a case that does, 
from the Michigan Supreme Court, 
will confirm the wisdom of not ever 
doing it. 

In Stanton v. City of Battle Creek,17 a 
statute creating a motor-vehicle  

exception to governmental immunity  
was at issue:

Governmental agencies shall be liable 
for bodily injury and property damage 
resulting from the negligent operation 
by any officer, agent, or employee of the 
governmental agency, of a motor vehicle 
of which the governmental agency is 
owner, as defined in [the Michigan Vehicle 
Code], as amended, being sections 257.1 to 
257.923 of the Compiled Laws of 1948.18

The court of appeals had assumed, 
without a word of discussion, that 
the as defined in language applies 
to the term motor vehicle (as well as 
owner, presumably). But on review 
the supreme court cited our handy 
doctrine, said that nothing in the 
statute “demands a different interpreta-
tion,”19 and concluded that the modi-
fier applies only to owner.

Now, put aside that courts soften 
ostensibly strong language — like 
“requires” or “demands” a different 
interpretation — when they see fit. In 
fact, the same supreme court, 11 years 
later, advised that the doctrine “should 
not be applied blindly” and that “a 
court should first consider what are the 
logical metes and bounds of the ‘last’ 
antecedent.”20

Also put aside two textual points. 
First, because the as defined in modifier 
refers to the entire Michigan Vehicle 
Code, rather than a specific section, 
perhaps the definition of any term in 
that sentence should come from the 
Vehicle Code. Second, the supreme 
court said nothing about the comma 
before as defined in. To discount the 
comma is one thing; to ignore or over-
look it is another.

But here’s the deeper problem: the 
mechanical application of our doctrine 
prevented the court from asking more 
substantial and substantive ques-
tions. Why should the statute refer 
to the Vehicle Code for a definition of 
owner, but not motor vehicle? A textu-
alist might say the legislature made 
that call, so case closed. But did it 4
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really? Did it draft the statute with 
the doctrine in mind and trust that it 
would be applied? Isn’t it just as likely, 
or even more likely, that no one ever 
thought twice about modification — 
or that the drafters assumed that the 
term would be applied to both anteced-
ents, as the court of appeals did?

What’s more, even if the doctrine 
controls just as the drafters and legis-
lators planned, is there a compelling 
reason why the court can’t look to 
the Vehicle Code for guidance on the 
meaning of motor vehicle? What the 
court must follow and may consult are 
two different things. Surely the defini-
tion of motor vehicle in the Vehicle Code 
itself is at least as helpful as a dictio-
nary. But no, the opinions in Stanton 
degenerated into a battle of dictio-
nary meanings. The majority chose a 
narrower definition from the Random 
House Webster’s Collegiate Dictionary, 
citing the principle that exceptions 
to governmental immunity should 
be narrowly construed. It rejected a 
broader definition from the American 
Heritage Dictionary. The minority, one 
justice, picked a second definition 
from Random House Webster’s, combined 
it with the rejected definition from 
American Heritage, and produced a 
definition that she said accorded with 
the commonly understood meaning of 
motor vehicle: “any self-propelled device 
that is used to transport someone or 
something on a road.”21 

The vehicle in Stanton was a forklift. 
Is that a motor vehicle? In a footnote 
to its preferred dictionary definition, 
the majority cited what it described 
as “analogous legislative provisions 
concerning ‘motor vehicles.’”22 One 
of them — surprisingly — was the 
Vehicle Code, which was apparently  
not off-limits and which the majority 
said “expressly excluded” a forklift 
from the definition of motor vehicle 
“for purposes of the civil liability act. 
M.C.L. 257.33.”23

True, but the majority was using the 
Vehicle Code’s definition in a truncated 
way. The definition:

“Motor vehicle” means every vehicle 
that is self-propelled, but for purposes of 
[the Civil Liability Act] motor vehicle 
does not include industrial equipment 
such as a forklift . . . .24

The action in Stanton was not brought 
under the Civil Liability Act, which 
applies to private owners, but against a 
government owner under the statutory 
motor-vehicle exception to govern-
mental immunity. So why wouldn’t the 
relevant definition be the general one 
at the beginning — “every vehicle that 
is self-propelled”?

The court of appeals had to dig 
deeper. Recall that the court assumed 
that it was necessarily taking the defi-
nition of motor vehicle from the Vehicle 
Code — it assumed, in other words, 
that the as defined in modifier applied 
not only to owner but also to motor 
vehicle. So the court had to consider at 
length whether, as a matter of policy 
and statutory construction, the same 
narrower definition of motor vehicle 
(excluding a forklift) should apply in 
actions against private and govern-
ment owners.25 In a further twist, the 
exception for industrial equipment had 
been created by a recent amendment 
that was expressly made retroactive to 
pending cases. Hence the additional 
question faced by the court: whether 
applying the amended definition would 
violate the plaintiff’s due-process 
rights.26

Doesn’t it make sense to at least 
consult the Vehicle Code for a defi-
nition of motor vehicle, even if there is 
some ambiguity about whether a court 
is required to? All in all, the court 
of appeals dealt with the definition 
squarely. Not so the supreme court. 
Instead, it defaulted first to a weak 
doctrine and then to dictionaries.

THE EXCEPTION FOR  
A COMMA BEFORE  
THE MODIFIER
The doctrine itself is weak enough, and 
the supposed exception when a comma 
precedes the modifying words only 

compounds the infirmity. Scalia and 
Garner do not mention the exception. 
But the latest edition of Singer–
Sutherland shows about 35 cases that 
have cited it.27 I’ll bet there are more.

The grammatical analysis behind 
the exception is rather hazy. Granted, 
there is some linguistic authority 
that “commas at the end of series can 
avoid ambiguity.”28 In one recent case, 
decided by the Second Circuit, the 
court offered these examples:

• “This basketball team has a 
seven-foot center, a huge power  
forward, and two large guards, 
who do spectacular dunks.”

• “This basketball team has a 
seven-foot center, a huge power  
forward, and two large guards 
who do spectacular dunks.”29

The first example, but not the second, 
was said to “convey[] that all four 
players do spectacular dunks.”30 These 
readings might be less clear, though, 
if either example were taken by itself, 
without the comparison.

Relative clauses like these (begin-
ning with who, which, or that) are 
usually categorized as restrictive or 
nonrestrictive.31 A restrictive clause 
gives essential information about the 
preceding noun, the antecedent, so that 
omitting the clause would change the 
basic meaning of the sentence. (“Praise 
lawyers who write well.”) A restric-
tive clause does not take a comma. A 
nonrestrictive clause gives incidental 
information; omitting it would not 
change the basic meaning. (“A curse on 
poor writers, who waste their readers’ 
time.”) A nonrestrictive clause should 
take a comma. Under this conventional 
analysis, you could read the first basket-
ball example as describing players “who 
[by the way] do spectacular dunks” — 
leaving the ambiguity resolved.

But under the legal analysis, the 
comma before who, rather than indi-
cating nonessential information, 
apparently ties the information to all 
the possible antecedents. The comma 
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operates as “nonrestrictive” only in 
the sense that it doesn’t restrict the 
modifier to the last antecedent alone. 
How confident can drafters be that 
legal readers will reliably identify the 
comma as “nonrestrictive” in that way?

At any rate, the comma exception 
remains somewhat of a contrivance, 
especially if the comma can’t be nonre-
strictive in the conventional sense. 
Imagine seeing or writing this: “The 
headroom in this car will be uncomfort-
able for men or women, who are tall.” 
Or this (the example from Barnhart 
that we’ll take up in detail later): “You 
will be punished if you throw a party 
or engage in any other activity, that 
damages the house.”  

Even in less contrived uses, the 
comma is often not nearly as telling 
as context and common sense. The 
Fourteenth Amendment: “nor shall any 
State deprive any person of life, liberty, 
or property, without due process of 
law.” Of course the Amendment wasn’t 
distinguishing between life and liberty 
(taking always forbidden) and property 
(taking conditionally forbidden).

Finally, the comma exception may 
sometimes divert attention from a 
better indicator: a pair of commas. In 
the Second Circuit case, for instance, 
the court was faced with this drafting 
specimen:

arising out of transactions involving 
international or foreign banking, or 
banking in a dependency or insular 
possession of the United States, or out of 
other international or foreign financial 
operations, either directly or through the 
agency, ownership, or control of branches or 
local institutions in dependencies or insular 
possessions of the United States or in foreign 
countries . . . .32

The court concluded that because of 
the comma before either, the language 
following that word applied back to all 
the items in the series. But notice the 
pairs of commas around the second and 
third items. They do support modifica-
tion all the way back, as in “The head-

room in this car will be comfortable for 
men, or for women, who are tall.”33

The single-comma exception is 
much less solid. Yet it will stay in 
play for as long as judges and lawyers 
continue to dial up the doctrine of the 
last antecedent.

 
FURTHER CONFUSION IN  
THE COURTS
Scalia and Garner distinguish between 
two canons that courts tend to lump 
together. Since, strictly speaking, 
only pronouns have antecedents, the 
last-antecedent canon is a “misnomer” 
when the modifier involves other kinds 
of words or phrases (such as an adver-
bial phrase).34 In those cases, Scalia and 
Garner would apply what they call the 
“nearest-reasonable-referent canon”: 

“When the syntax involves something 
other than a parallel series of nouns 
or verbs, a prepositive or postpositive 
modifier normally applies only to  
the nearest reasonable referent.”35 They 
cite as an example a case involving  
this language:

[I]f the debtor has received a discharge 
. . . in a case filed under chapter 7 . . .  
during the 4-year period preceding the date of 
the order for relief under [chapter 13] . . . .36

The adverbial phrase during the 4-year 
period involved a referent (either 
discharge or filed), not an antecedent, 
although the court invoked the last- 
antecedent canon.

Courts will no doubt continue to 
lump together the two canons for 4

A parent warns his or her teenage son: 

“You will be punished if you throw a 

party or engage in any other activity 

that damages the house.” The son throws 

a party. The house is not damaged. 

 WHICH OF THESE IS TRUE?

  1. The son will be punished.

  2. The son will not be punished.

  3. It’s unclear — because the warning 

    is ambiguous — whether the son   

    will be punished.

POP QUIZ
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years to come. Even if judges were as 
grammatically sophisticated as Scalia 
and Garner would like them to be, the 
authors have carved out a distinction 
that, however valid, is one that few 
courts have historically recognized. 
But since the canons produce the same 
result with a trailing modifier, the 
confusion is largely benign.

Another, more egregious form of 
confusion arises when a court or a 
party tries to apply the doctrine of the 
last antecedent to ambiguity caused 
by a modifier in the middle of two 
possible referents. Instances like these 
typically involve a so-called squint-
ing modifier — one that could look 
either backward or forward. Example: 
“The court must order the defendant 
promptly to pay restitution.” What 
does promptly modify — must order or 
pay? Our doctrine has no application 
here, because it purports to resolve 
ambiguity in referring to items that 
appear before the modifier (anteced-
ents), not items on either side.37 For 
the same reason, it does not apply 
when the question is whether an in- 
between word or phrase modifies back-
ward and forward. But it has wormed 
its way into that context nonetheless.

 One case, notable for its “extraor-
dinarily tortured procedural history,” 
was Sun Valley Foods Co. v. Ward,38 
again from the Michigan Supreme 
Court. (I doubt that many other states 
are beyond criticism in applying the 
doctrine.) The case dragged on for 
seven years. First, the underlying suit 
went from the trial court to the court 
of appeals to the supreme court (leave 
denied). Then a legal-malpractice suit 
went through the same cycle three 
times — from trial court to the court 
of appeals to the supreme court. 

The dispute in Sun Valley was over 
this wording:

If an appeal is taken . . . before the expi-
ration of the period during which the writ of 
restitution shall not be issued and if a bond 
to stay proceedings is filed . . . .39

Oddly, Sun Valley argued that the 
italicized phrase modified if a bond . . .  
is filed (as well as the initial if-clause, 
presumably). And sure enough, the 
court trotted out the “general rule of 
grammar and of statutory construction 
that a modifying word or clause is 
confined solely to the last antecedent, 
unless a contrary intention appears.”40 
The “last” of one antecedent? The 
court’s decision may have been right, 
but citing the doctrine was question-
able at best.

From a textual standpoint, this 
should have been an easy case. You 
have two parallel if-clauses with a 
modifier after the first one; the modifier 
can attach only to the clause it follows. 
That is, the second if-clause starts 
the syntactic construction — and the 
meaning — over again, as in “If you 
are a woman who is tall or if you are a 
man . . . .” There was no ambiguity on 
the face of the Sun Valley language — 
despite 13 years of litigation.

THE DIZZYING CLASH  
OF CANONS
Now we move from confusion to 
conflict. What happens when the 
possible antecedents or referents are 
items in a parallel series? Scalia and 
Garner offer another canon, called the 
“series-qualifier canon”: “When there 
is a straightforward, parallel construc-
tion that involves all nouns or verbs 
in a series, a prepositive or postposi-
tive modifier normally applies to the 
entire series.”41 Observe: with a trailing 
modifier, this canon clashes with the 
last-antecedent canon by throwing the 
modification all the way back. So which 
controls? Which carries the winning 
load? Does the series-qualifier canon 
create an exception, as it apparently 
does with the nearest-reasonable- 
referent canon quoted earlier? If so, 
does the exception always control? 
Who knows for sure? In our example 
of men and women who are tall, you could 
obviously argue either canon.

 Although courts do tend to apply a 
front-end modifier to the entire series, 
it’s different with a trailing modifier: 
many, if not most, put forward the 
doctrine of the last antecedent and say 
nothing about a series qualifier.42 It’s 
the last antecedent that seems to spring 
to mind first when judges and lawyers 
grapple with trailing modifiers. In 
short, the analysis and result may well 
differ depending on whether a modifier 
appears before a series or after it — an 
indefensible state of affairs.

On the other hand, some courts 
have recognized, at least implicitly, the 
conflict between the two doctrines, or 
canons (last antecedent and series qual-
ifier).43 In fact, the conflict has played 
out in recent decisions of the United 
States courts of appeals and Supreme 
Court interpreting a federal statute 
that provides for restitution to victims 
of child pornography. The same 
language was at issue in all the cases. 
It defines “full amount of the victim’s 
losses” as including:

The Seventh 
Circuit, in an 
opinion by Judge 
Richard Posner, 
said it bluntly: 
“the ‘series- 
qualifier’ canon 
contradicts the 
‘last-antecedent’ 
canon . . . . ”   
What’s more, the 
court said that  
“we don’t  know 
how to choose 
between them.” 
Exactly right.  
Pick your canon. 

“
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(A)  medical services relating 
to physical, psychiatric, or 
psychological care;

(B)  physical and occupational ther-
apy or rehabilitation;

(C)  necessary transportation, 
temporary housing, and child-
care expenses; 

(D)  lost income;
(E)  attorneys’ fees, as well as other 

costs incurred; and
(F)  any other losses suffered by the 

victim as a proximate result of the 
offense.44

What does the italicized phrase modify? 
The Fifth Circuit applied it only to any 
other losses, in (F);45 ten other circuits 
applied it to all the items, (A) through 
(F), and two of those ten recognized that 
the two canons conflict.46

The Seventh Circuit, in an opin-
ion by Judge Richard Posner, said it 
bluntly: “the ‘series-qualifier’ canon 
contradicts the ‘last-antecedent’ 
canon . . . .”47 What’s more, the court 
said that “we don’t know how to 
choose between them.”48 Exactly right. 
Pick your canon. The court then went 
on to conclude that there was “no 
rational basis” for applying the modify-
ing phrase to the last item only — no 
reason why those last, unspecified losses 
“would be subject to a proximate-cause 
limitation but not the very similar 
costs specified in the preceding subsec-
tions of the statute.”49 

Then came the Supreme Court, in 
Paroline v. United States.50 A 5–4 major-
ity agreed with the majority of circuits. 
The Court first observed that it had 
more than once required a showing of 
proximate cause, a “standard aspect of 
causation” in tort and criminal law, 
even when a statute did not mention 
it.51 A general proximate-cause require-
ment “accords with common sense” 
because it limits claims for attenuated 
losses.52 That’s a matter of policy.

And what about canons? To counter 
the “grammatical rule of the last 
antecedent,” the Court cited two that 
“work against” it.53 First: “When 

several words are followed by a clause 
which is applicable as much to the 
first and other words as to the last, the 
natural construction of the language 
demands that the clause be read as 
applicable to all” (citing Porto Rico 
Railway, Light & Power Co. v. Mor, 253 
U.S. 345, 348 (1920)).54 This sounds 
like the series-qualifier canon — and 
two circuit-court decisions called it 
that55 — although the series-qualifier 
canon applies to premodification as 
well, and the Scalia–Garner book, 
when propounding it, does not cite the 
foundational Porto Rico case.

The second countering canon 
deployed in Paroline was said to be “a 
familiar canon of statutory construc-
tion”: “[catchall] clauses are to be read 
as bringing within a statute categories 
similar in type to those specifically 
enumerated.”56 The Court did not seem 
to have in mind the ejusdem generis 
canon, by which a general term is 
restricted to the same kind or class as 
specifically enumerated items.57 The 
Court was not limiting a general term 
in light of the specifics; it was limit-
ing the specifics in light of the general 
description, with its syntactically 
ambiguous modifier. 

If this analysis is incorrect, you 
wonder why the Court didn’t use the 
traditional name ejusdem generis. If the 
analysis is correct, the Court’s “famil-
iar” canon is not one that’s included in 
the Scalia–Garner book, which aspires 
to “collect and arrange only the valid 
canons.”58 And the canon received little 
attention in any of the ten circuit-court 
opinions that had also applied subpart 
(F) to the other subparts: it was cited, 
parenthetically, in just one of them.59

By the way, neither of the dissent-
ing opinions in Paroline, one of which 
Justice Scalia joined, disagreed with 
the majority on the reach of the ambig-
uous modifier in (F). And neither of the 
dissents cited canons.

Another curious point. The list 
in the statute was a vertical list, not 
a horizontal list. Yet all the justices 
and all the circuit judges — except 

those in the Fifth Circuit — ignored 
or overlooked the strong implication 
that a phrase or clause in one item of a 
vertical list can modify only something 
inside that item. Scalia and Garner call 
this the “scope-of-subparts canon.”60 
Any judge who did notice and ignored 
it must have concluded that the 
legislative drafting was extremely poor 
(if indeed the drafters supplied the 
formatting).61

In the Fifth Circuit, which sat en 
banc, the majority paid particular 
attention to the “divided grammatical 
structure that does not resemble the 
statute in Porto Rico Railway, with its 
flowing sentence that lacks any distinct 
separations.”62 Because of this struc-
tural difference — between a vertical 
and horizontal list — the majority 
declined to apply the canon (whatever 
it’s called) from the Porto Rico case, the 
canon that the Supreme Court later 
relied on. The Court must have known 
about the Fifth Circuit’s interpretation. 
Does that mean the Court rejected the 
scope-of-the-subparts canon?

So it often seems to go with the 
textualist exercise. Canons that conflict 
— which is something more than 
different canons pointing to different 
outcomes in a particular case. A “famil-
iar” canon about catchall clauses that 
was apparently familiar only to the 
Supreme Court and one of ten circuits. 
Another structural indicator, if not a 
canon, that no justice and no judge 
in those ten circuits acknowledged. 
In the end, we can be glad that most 
judges do not look to canons alone, 
with their bewildering interplay, in 
trying to arrive at the most logical, 
sensible result.

THE EXAMPLE IN BARNHART
Back to Barnhart v. Thomas, the 
seminal case on our last-antecedent 
doctrine, the case that has spurred its 
use. In an opinion that Justice Scalia 
wrote for a unanimous Court, he 
offered an example to illustrate how 
the doctrine works. The example needs 
to be quoted at length: 4
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Consider, for example, the case of 
parents who, before leaving their teenage 
son alone in the house for the weekend, 
warn him, “You will be punished if you 
throw a party or engage in any other 
activity that damages the house.” If 
the son nevertheless throws a party and 
is caught, he should hardly be able to 
avoid punishment by arguing that the 
house was not damaged. The parents 
proscribed (1) a party, and (2) any other 
activity that damages the house. As far 
as appears from what they said, their 
reasons for prohibiting the home-alone 
party may have had nothing to do with 
damage to the house — for instance, the 
risk that underage drinking or sexual 
activity would occur. And even if their 
only concern was to prevent damage, it 
does not follow from the fact that the 
same interest underlay both the specific 
and the general prohibition that proof of 
impairment of that interest is required 
for both. The parents, foreseeing that 
assessment of whether an activity had 
in fact “damaged” the house could 
be disputed by their son, might have 
wished to preclude all argument by 
specifying and categorically prohibiting 
the one activity — hosting a party — 
that was most likely to cause damage and 
most likely to occur.63

Justice Scalia apparently sees no 
ambiguity in the parents’ warning: the 
son “should hardly be able to avoid 
punishment by arguing that the house 
was not damaged.” My question: why 
so? Isn’t this just a bald assertion? 
Why couldn’t the sentence be read or 
understood like this?

You will be punished if you

    (1) throw a party or

    (2) engage in any other activity        

that damages the house.

(As noted earlier, you could achieve the 
same reading with dashes or commas 
around or engage in any other activity.64) 
The very definition of ambiguity is 
that the language “is susceptible of at 
least two reasonable interpretations.”65 

Why is the son’s interpretation unrea-
sonable or implausible?

 I conducted an experiment with 
12 professors in my school’s writing 
department. I make no claim for its 
scientific validity, but I think it’s 
strongly indicative of how careful, 
experienced legal readers would inter-
pret the warning. I sent the professors 
this e-mail message:

 Would you all please vote on some-
thing? This is an example given in a 
case. Don’t worry about the case. Just 
consider it in isolation. 

 A parent warns his or her teenage son: 
“You will be punished if you throw a 
party or engage in any other activity that 
damages the house.” The son throws a 
party. The house is not damaged. 

 Please vote, as honestly as you can, for 
1, 2, or 3. Don’t “Reply to all.”

 1. The son will be punished.
 2. The son will not be punished.
 3. It’s unclear — because the warning 
  is ambiguous — whether the son
   will be punished.

Result: four voted for #1 and eight for 
#3. Conclusion: we can judge what 
the parent probably meant, but the 
language is ambiguous.

After all the votes were in, I sent 
the professors a follow-up e-mail that 
included these three questions:

4. Did the so-called doctrine of the 
last antecedent cross your mind 
before you voted? (Reminder: the 
doctrine says that a trailing modifier 
ordinarily refers only to the noun or 
phrase that it immediately follows.)

5. If you voted for #1 (the son will be 
punished), did the doctrine affect 
your vote in a significant way?

6. If you knew that the parent’s only 
concern was to prevent damage to the 
house, would that change your vote? 
If so, what would your new vote be?

Of the 12 professors, only two 
answered no to #4, so the doctrine 
was in the mix for almost everyone. 
Of the four who said the son will be 
punished (no ambiguity), three said 
that the doctrine affected their vote. 
The doctrine mattered, then, to just 
a quarter of all the voters, and one of 
those three volunteered a comment 
about “a parenting perspective,” while 
another mentioned “common sense.” 
The answers to #6 surprised me a little: 
knowing the parent’s “concern” would 
have changed only four votes — but 
for all four of those professors, know-
ing the legislative intent, or purpose, 
would have resolved the ambiguity in 
favor of not punishing the son. That’s 
half of those who originally found the 
example ambiguous.

Yet, according to Justice Scalia, 
knowing that the parents intended 
to prevent damage would still not 
be enough to even create ambiguity, 
because the parents may have had a 
deeper intent. They just might have 
wanted to preclude an argument about 
whether damage occurred, and the best 
way to accomplish that was to forbid 
parties altogether. No doubt the impli-
cation is that expressions of legislative 
intent are slippery. Perhaps, but does 
that mean they have no value? I think 
my experiment — limited though it is 
— suggests otherwise. If we knew that 
the parents intended to forbid throwing 
a party because of the potential damage, 
then for many readers — half in my 
experiment — the ambiguity would be 

In the end, we  
can be glad that 
most judges do 
not look to canons 
alone, with their 
bewildering inter-
play, in trying to 
arrive at the  
most logical,  
sensible result.

“
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resolved and the case decided. So why 
shouldn’t that at least be considered? 
No relevant information should be 
off limits to the conscientious judge. 
Regardless of how weak you think the 
evidence of legislative intent is, it can 
hardly be weaker than the doctrine of 
the last antecedent. 

One other point. Let’s return to 
the example, standing alone. Suppose 
you have no evidence of legislative 
intent but only the words on the 
page. If you decide that the parents 
wanted to avoid any party, regardless 
of damage, I submit that you would 
in some measure be bringing to bear 
your intuition, your judgment as a 
parent: no parents want their teenage 

child to throw a party while they’re 
gone. (In that respect, the example is 
loaded to favor the doctrine of the last 
antecedent.)

All in all, Justice Scalia presents a 
classic example of syntactic ambiguity 
that is best resolved through resources 
he would have little truck with: legis-
lative history and judicial intuition.66 
Whether or not they point in different 
directions, they should be brought to 
bear.

[The original article (see bio box on 
page 22) went on to criticize two aspects of 
textualism: its supposed objectivity and its 
rejection of almost all legislative history as 
an aid to interpretation.

The Scalia–Garner book proclaims 
that textualism is not designed to produce 
socially or politically conservative outcomes. 
Perhaps not in theory, but in practice it 
does — as demonstrated by a large body of 
empirical evidence analyzing Justice Scalia’s 
decisions. Measured by actual results, the 
claims of objectivity and political neutrality 
are, in my view, “deeply and disturbingly 
untrue.”

As for legislative history, the origi-
nal article collected a dozen arguments to 
support its validity and value — including 
its constitutional and historical foundation, 
the realities of the legislative process, the 
bipartisan views of lawmakers, and recent 
real-world studies of congressional and 
agency drafters.]   
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