
 Vol. 103 No. 1

BRIEFS

 

Judicature

from THE NATIONAL CENTER FOR STATE COURTS

States continue to experiment with partisanship in judicial elections

We want  
to hear  
from you!

ARTICLE SUBMISSIONS
Judicature explores all aspects of the 
administration of justice, courts, and 
judging. We publish articles based on 
empirical research as well as articles 
based on fact  and opinion from 
members of the bench, the bar, and 
the academy. Submission guidelines 
may be found on our website: 
judicialstudies.duke.edu/judicature. 

LETTERS TO THE EDITOR
Email your letter, including your  
full name and title, with Attn: Editor in 
the subject line, to judicature@law.
duke.edu. 

JUDICIAL HONORS
We print select judicial honors, space 
permitting, and lists of active judges 
celebrating milestone anniversaries 
of the date of their commission. Send 
your submissions to judicature@law.
duke.edu; high-resolution (300 dpi) 
photos are welcome.

THE STORIED THIRD BRANCH
The Storied Third Branch invites judges 
to write a tribute to another judge who 
has, through example or mentorship, 
served as an inspiration to colleagues 
on and off the bench.  See details at 
judicialstudies.duke.edu/judicature.

Subscribe online at  
JUDICIALSTUDIES.DUKE.EDU/JUDICATURE

2019 marks the fourth con-
secutive year of unusually 
high interest among the 
states in shifting from parti-
san to nonpartisan, or from 
nonpartisan to partisan, 
judicial elections. It began 
in 2015, when West Virginia 
changed its judicial races 
from nonpartisan to parti-
san, and North Carolina’s 
legislature began its own 
shift back to partisan after 
two decades of nonpartisan 
elections. Since then, sev-
eral states have switched 
from one to the other — 
with neither partisan nor 
nonpartisan elections hold-
ing sway as the dominant 
trend. Indeed, the dominant 
trend in these recent years 

is simply this: Legislators 
across the country are 
increasingly interested in 
judicial elections.  

At the time of this writing, 
four states are considering 
bills that would transform 
their judicial systems from 
partisan to nonpartisan.  

New Mexico: SJR 12 would 
end partisan races for the 
state’s Supreme Court, Court 
of Appeals, District Court, 
and Metropolitan Court. 
It should be noted that the 
state’s two courts of appeal 
use a unique system to fill 
vacancies: First, a merit 
selection commission pro-
vides a list of people from 

which the governor selects 
a judge to fill the remain-
der of the term. At the end 
of the term, a partisan elec-
tion is held, and there is no 
guarantee that the gover-
nor’s interim appointee will 
be selected as a candidate by 
the state’s political parties. 
The winner of the partisan 
election is then subject to 
retention elections to serve 
additional terms. (It is argu-
ably the most cumbersome 
process in the country for 
filling a judicial vacancy.)

Mississippi: Mississippi 
enacted the Nonpartisan 
Judicial Elections Act in 
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1994, providing for nonpar-
tisan contests for the state’s 
top courts (Supreme Court, 
Court of Appeals, Circuit, 
Chancery, and County). The 
lower courts retained their 
existing systems: partisan 
races for Justice Courts and 
appointment/reappoint-
ment for Municipal Courts 
with an option for elections 
in localities with a popu-
lation over 10,000. Since 
then, there have been sev-
eral efforts to bring the 
Justice Court races under 
the Nonpartisan Judicial 
Elections Act. This year’s 
iteration (HB 1490) would 
not only make the races 
nonpartisan but would also 
declare that Justice Court 
judges are legally consid-
ered “part-time,” which 
would allow them to con-
tinue to practice law.

South Carolina: The state’s 
top courts (Supreme Court, 
Court of Appeals, Circuit, 
and Family) are all elected 
by the legislature, while 
the lowest-tier courts use 
an appointment/reappoint- 
ment system. In the mid-
dle are the state’s probate 
courts, which maintain parti-
san elections. Under HB 3034 
of 2019, probate court races 
would become nonpartisan.

Tennessee: The state’s 
appellate court judges are 
appointed by the governor 
and confirmed by the House 
and Senate for an initial 
term. Judges subsequently 

face retention elections. The 
state’s trial courts are picked 
in any number of ways, 
including partisan election, 
nonpartisan election, and 
appointment by local offi-
cials (such as in municipal 
courts).  HB 1494 / SB 1063 
would replace partisan judi-
cial elections in the courts 
and counties that use them 
with nonpartisan judicial 
races. In those races, incum-
bents would have the right 
to have their name listed 
first on the ballot. Several 
other bills have been intro-
duced that would only make 
races in the state’s two 
largest counties — Shelby 
(Memphis) and Davidson 
(Nashville) — nonpartisan.

Three states are, at the 
time of this writing, consider-
ing bills that would transform 
their judicial systems from 
nonpartisan to partisan.  

Arkansas: Arkansas voters 
approved Amendment 80 
in 2000, effectively rewrit-
ing the state constitution’s 
judiciary article. Key provi-
sions (sections 17 and 18) in 
Amendment 80 required all 
judicial races to be nonpar-
tisan and gave an option to 
eventually switch from non-
partisan election to merit/
commission-based selection. 
(The amendment gave the 
legislature the right to place 
on the ballot “at any gen-
eral election” the question 
of changing the elections 
from nonpartisan to merit/
commission selection for the 

Supreme Court and the Court 
of Appeals.) But this year’s 
HJR 1006 would strike the 
word “nonpartisan” in sec-
tions 17 and 18 and replace 
it with “partisan.” The move 
comes amid controversy 
over a decision by the state’s 
Supreme Court last year. 
The legislature attempted 
to include a proposal on 
the 2018 ballot that would 
have changed tort laws in 
the state and given the leg-
islature power over court 
rulemaking — something 
Amendment 80 gave exclu-
sively to the state Supreme 
Court. The Supreme Court 
removed the proposal from 
the ballot, arguing it violated 
provisions of the state’s con-
stitution regarding what the 
legislature could and could 
not put before voters. See 
Martin v. Humphrey, 2018 
Ark. 295, 558 S.W.3d 370 
(2018). Almost immediately 

thereafter, legislators began 
efforts to hold up passage 
of the judiciary’s budget, 
with one legislator tweeting 
about the proposal removal 
that “there will be conse-
quences, starting with [the 
court’s] budget.”

Kentucky: HB 123 would 
amend the state’s consti-
tution to require partisan 
elections for judges in the 
state. The move comes 
shortly after the state’s 
Supreme Court struck down 
the governor’s and legisla-
ture’s pension reform plan, 
saying it was unconstitu-
tionally enacted.  See Bevin 
v. Commonwealth ex rel. 
Beshear, 563 S.W.3d 74 (2018).

South Dakota: SJR 3 would 
end nonpartisan elections 
for all judges but would keep 
the merit/retention system 
for initial appointments to 
the state’s Supreme Court. 
Judges are selected in South 
Dakota in two different ways: 
The Supreme Court (there is 
no intermediate appellate 
court) is chosen by appoint-
ment from a merit selection 
commission. Justices then 
face retention elections 
(“subject to approval or 
rejection on a nonpolitical 
ballot”). Circuit Court judges 
are selected in “nonpolitical” 
races. The proposed legisla-
tion would replace the word 
“nonpolitical” in both cases 
with “partisan.” 

— WILLIAM RAFTERY blogs 
about state legislation affecting 

the courts at gaveltogavel.us.
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