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The medical malpractice trial in- 
volved a claim that an oncologist had 
delayed diagnosing the cancer in the 
plaintiff’s arm.  As a result, his arm 
had to be amputated at the shoul-
der. After the plaintiff testified, the 
jurors asked only one question:  “Is 
the plaintiff right or left-handed?” 
Lawyers seeking millions of dollars 
in damages forgot to ask.1 

THIS CAUTIONARY TALE ILLUS-
TRATES the benefit of jury questions, 
which have been permitted in Florida’s 
civil jury trials since 2008. Given the 
state’s rule, a juror was able to submit 
this very question to the judge, who 
then asked the witness on the stand.

A question such as this one tells us 
that the juror was listening to the evi-
dence and actively engaged in critical 
thinking. It tells us that if the question 
had not been asked, the juror would 
have been wondering and possibly dis-
tracted during the balance of the trial. 
It clarifies the damage testimony. It 
allows the question to be answered 
by the witness with direct knowledge 
of the subject. And it ensures that 
the juror had not simply missed the 
answer during the testimony. These 
are the benefits of juror questioning, 
evidenced in thousands of civil trials 
without incident. 

Based on a decade of experience, 
Florida judges and lawyers have settled 
into jury questioning as a routine civil 
practice.2 Florida’s experience mirrors 
one documented across the country: 
Those who use jury questioning endorse 
the process enthusiastically. From 
Arizona3, Colorado,4 the U.S.  Court of 
Appeals for the Seventh Circuit,5 state 
and federal judges in Iowa, and the U.S. 
Court of Appeals for the Eighth Circuit,6 
empirical evidence supports the con-
clusion that jury questioning improves 
jury trials.7 Florida’s simple procedure 

— which requires the court to allow jury 
questions8 — is representative of those 
in use across the country.9 

Under our statute, the jury is advised 
that they will be permitted to ask ques-
tions but reminded that they are not 
required to ask questions. And there 
is opportunity for juror questions 
after each witness: Once the exam-
ination of a witness by the parties is 
completed, the judge asks whether 
the jury has questions of the witness. 
The juror must write the question on 
a piece of notepaper, without signing a 
name and without showing their ques-
tion to anyone else. The judge reviews 
the questions in a sidebar with coun-
sel, handling objections outside the 
presence of the jury, and eliminates 
questions that fall afoul of the evidence 
rules, those outside the witness’ knowl-

edge or competence, or those which 
the lawyers agree are better answered 
by a following witness. The judge then 
poses the permissible questions to the 
witness, and counsel may follow up as 
appropriate. The written questions, 
asked or rejected, are made part of the 
court record. The court will typically 
remind jurors that if a question is not 
asked, that simply means it falls out-
side the rules of permissible evidence 
or that it will be addressed later. The 
entire process is on the record.10 

Studies report that judges have 
observed a clear improvement in the 
level of juror engagement and atten-
tion.11 In my experience, jurors who 
know they have an opportunity to ask 
questions are transformed from pas-
sive captive bystanders into active 
critical thinkers who are engaged with 
the evidence as it is presented. Rarely  
do jurors raise issues that demand 
clearly inadmissible responses, and 
when such questions are submitted, 
the court can take control by simply 
rejecting the question or by redirect-
ing the focus of the jury. There are 
few juror-lawyer-wannabees, and the 
process put in place under our rules 
allows the court to curtail unnecessary 
and irrelevant questions.12 The specu-
lative fears of loss of juror neutrality, 
distortion of the juror’s role into advo-
cacy, loss of witness control, and delay 
in trial proceedings13 have simply not 
been born out in studies14 or in the 
experience of Florida trial judges.

The benefits we have experienced 
have significantly outweighed the 
anticipated detriments, which have 
not materialized. However, our deeply 
engrained preference for the sta-
tus quo limits use of juror questions 
in criminal cases. In criminal cases 
in Florida, jury questioning remains 
optional and is almost never used. A 
survey by Professor Mitchell Frank of 
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judges, prosecutors, and public defend-
ers in the 9th Circuit of Florida, the 
trial court serving the Orlando metro-
politan area, found an abiding refusal 
to consider the practice in criminal 
cases despite it never being tested, 
and, by contrast, complete acceptance 
of juror questioning in civil cases.15 
Frank’s survey reflects the national 
consensus: that those who use jury 
questioning find it beneficial to the jury 
and to justice. Those who oppose it rely 
on imagined disaster rather than expe-
rience or empirical evidence. Recently, 
U.S. District Court Judge Marina Garcia 
Marmolejo analyzed a five-week crim-
inal trial in which she utilized jury 
questioning and followed up with sur-
veys and interviews with the jury. 
Judge Garcia Marmolejo found that the 
same benefits identified in civil cases 
applied to her criminal case.16 

There are systemic benefits as well: 
Marmolejo’s findings document jurors’ 
increased comprehension of the evi-
dence, greater juror attentiveness 
and participation, greater satisfaction 
with the process, and more confi-
dence in the result; all of this benefits 
juror trust and confidence in the sys-
tem, and by extension, public trust 
and confidence.17 Juror questions are 
an important and easily deployed tool 
to give juries the ability to do their job: 
deliver on the truth. 
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