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If Pseudonyms, Then What Kind?

BY EUGENE VOLOKH

riters may have their noms

de plume; revolutionaries

may have noms de guerre.
Here, though, we will speak of (to coin
a phrase) the noms de litige, and ask:
When pseudonymous litigation is
allowed, what sorts of pseudonyms
should be used? In particular, how can
we avoid dozens of Doe v. Doe prec-
edents or Doe v. University of _, all
different yet identically named? This
piece discusses some approaches to
achieving the twin goals of pseud-
onyms: protecting privacy and avoiding
confusion.

THE OPTIONS

Courts generally disfavor pseudony-
mous litigation, but sometimes allow
it.! Indeed, they sometimes themselves
pseudonymize cases for publication,
even when the party names remain
in the court records.? Both courts and
parties also sometimes pseudonymize
the names of nonlitigant witnesses and
victims. But what kinds of pseudonyms
should be preferred? There are many
options, including:

1. Traditional pseudonyms, such as
John and Jane Doe, Richard Roe, Paul
and Pauline Poe (or even Francis
Foe, Walter Woe, or Xerxes Xoe3),
XYZ Co., Anonymous, or the archa-
ic Noakes or Stiles.? Unsurprisingly,
there are other names that are used
in other Anglophone legal systems,
for instance “Ashok Kumar” for un-
named defendants in Indian copy-

HOW CAN WE
AVOID DOZENS
OF DOE V. DOE
PRECEDENTS
OR DOE V.
UNIVERSITY
OF _, ALL
DIFFERENT YET
IDENTICALLY
NAMED?

right litigation, and that are likely
to make their way into American
courts one day.®

2. Fictitious pseudonyms, unrelated to
the party’'s name, such as Wesley
Goffs.®

3. Fictitious first names-plus-initials,
such as Wesley G.”

4. Fictitious initials, such as W.G.2

5. Common names, such as Smith.°

6. Pure initials of the party, such as
EV.I0

7. First names plus initials of the party,
such as Eugene V.

8. Names based on the party’s initials,
perhaps following the new Navy-
Marine Corps Court of Criminal
Appeals preference for the mili-
tary alphabet or the Greek alphabet,
such as “Dr. Alex Foxtrot” or “Colo-
nel Donna Whiskey” for, say, Alan
Franks or Diane Walters.'

9. Neutral descriptive pseudonyms,
such as Pseudonym Taxpayer,
Rose and David Septuagenarian, or
Hmong L."

10.Potentially argumentative pseud-
onyms, or more broadly ones that
are likely to arouse sympathy, such
as Jane Endangered and Jane Imper-
iled, Whistleblower, Victim A, or
Navy Seal.t

11. Famous-name pseudonyms, such as
Publius,’® Hester Prynne from The
Scarlet Letter, Gertrude Stein, or
Marie, Joseph, and Carol Danvers
from the Ms. Marvel/Captain Mar-
vel comics.'

12.Even likely puns, such as Fe-
medeer (doe, a deer, a feme deer).”

(I focus here on pseudonyms chosen
for the purpose of litigation; when
parties already have well-established
pseudonyms, for instance as authors,
there may be reason to retain them,
assuming that such pseudonymity in
litigation is found to be allowed.’?)

THE COSTS AND BENEFITS

Each option, unsurprisingly, has its
strengths and weaknesses. Traditional
pseudonyms strongly signal that the
party is pseudonymous (though there
are of course many thousands of real
people with those names'); so do neu-
tral descriptive pseudonyms. But both
of these approaches make it harder
to uniquely and clearly identify cases,
especially when the other party is a
frequent defendant, such as the federal »
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government, a university, or a fellow
Doe.?0

That'’s of course already a risk with
common real names, such as Johnson,?!
but it's especially serious with Doe
cases. To give just one example, there
are six Doe v. Trustees of Indiana
University cases just from 2020 to 2022
that have yielded opinions available on
Westlaw, all in the same field (higher
education law).”> These seem likely to
be joined by new cases each year, and
they will remain potentially citable for
decades to come.

Common names (such as Smith
or Johnson) have some of the prob-
lems of Doe, without the advantage
of quickly signaling that the party is
pseudonymous.

Pure initials avoid these problems,
but can “makel[] for poor readability”
and be “dehumanizing” (or, perhaps
more precisely, “depersonalizing”?) —
“human beings are the subject of . . .
cases, not acronyms.”?* This is likely
even more true of alphanumeric com-
binations that occasionally appear in
such cases, such as P3, V7, or JA-836
Doe. The initials of different people in
the same case are also fairly likely to
coincide, especially when the parties
share a last name.?

First-name-plus-initial can be less
ambiguous and less depersonalizing,
but might be too revealing of the par-
ties, especially when “the names. . . are
fairly unusual.”?® Indeed, even pure ini-
tials can be identifying, when coupled
with other indications, such as the small
school that the party is attending.?’

Famous pseudonyms can be dis-
tracting, and can also bring political
spin that might subtly influence the
judge or jury, as with Hester Prynne
(the name of the heroine in The Scarlet
Letter,2® who was publicly shamed
for adultery, used in a challenge to a
sex offender registration law). Some
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descriptive names, such as “Jane
Endangered,” can have the same effect.
So can descriptive names that are pro-
fessional designations, such as “Navy
Seal 1" — while a party’s occupation
and accomplishments will of course
often be part of the record, indicating
them as part of the party’s name might
sometimes give the party an unfair, if
slight, advantage.

Arbitrary names can risk inadver-
tently implicating someone else who
has that name. To give one example
from the Ninth Circuit:

The plaintiffs in this case previ-
ously were denominated “James
Rowe, Jane Rowe and John Doe.”
One of the many persons genu-
inely named “James Rowe” wrote
to the court while the appeal was
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pending, and said that his reputa-
tion was harmed by a newspaper
story about the appeal, because
careless readers might think erro-
neously that he is a convicted sex
offender. . . . It is preferable for
lawyers and courts to avoid harm
to the reputations of real persons
by using . .. traditional references
for pseudonyms.?

A PRESUMPTIVE SOLUTION?

Perhaps the best solution for a solo
pseudonymous party is the one used
by the Equal Employment Opportunity
Commission in its decisions dealing
with discrimination by federal employ-
ers: It uses an arbitrary first name
(generally matched to the gender of the
party but not to any other characteris-
tics, such as ethnicity) coupled with an
arbitrary initial, such as “Christopher
M.™° Court opinions including such
names would presumably need to note
that they are pseudonyms, since at
least at first the public would assume
otherwise. But once that is done, using
such pseudonyms ought to avoid the
bulk of the problems noted above.

This approach may be less effective
when there are several pseudonyms
that need to be used (either for parties
or for witnesses or victims), since that
may end up too confusing for some
participants. As one court described,

Evidence already submitted high-

lights the problems pseudonyms

might pose in the present action,
and the confusion it can pro-
duce. At least two women [among
the litigants] use the pseudonym

“Gertrude Stein,” and nine women

are referred to simply as “Guerrilla

Girl.” One woman cannot remem-

ber “her Guerrilla Girl pseudonym”

so she has adopted the name

“Chansonetta Stanley Emmons”

for this litigation. Other women
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“changed their minds about their
pseudonyms” and adopted new
ones part of the way through their
association with the Guerrilla Girls.

Plaintiffs and defendants have
conflicting accounts of the involve-
ment of “Romaine Brooks” (Susan
Doe 4) and “Zora Neale Hurston”
(Susan Doe 5) in this litiga-
tion. The woman that plaintiff Erika
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Nonetheless, if there is just one pseud-
onymous party, there should be much
less risk of such confusion.

If I'm right, then it may make sense for
courts to adopt something like the fol-
lowing rule — whether for an entire
court system, as a local rule, or as a
chambers practice:

Rothenberg knows as “Romaine
Brooks” informed her in March
2004 that she had not agreed to par-
ticipate in the present litigation, but
the defendants have submitted an
authorization dated October 2003
by “Romaine Brooks” permitting
them to include her in it. Similarly,
in March 2004 Rothenberg spoke
to the woman she knows as “Zora
Neale Hurston” and was told that
“Hurston” had not agreed to sue,
but defendants have submitted an
authorization dated October 2003
and a declaration dated June 2004
from “Zora Neale Hurston” in sup-
port of her involvement in the
litigation. To conduct a trial in such
an atmosphere, all the while using
only pseudonyms, promises trou-
ble and confusion.®!

The plaintiffs were members of
a writers’ collective, and chose as
pseudonyms the names of famous
women writers; but similar problems
might have arisen if they had chosen
more arbitrary pseudonyms. Real-
first-name-plus-initial (e.g., Erika R.
if Rothenberg had wanted a pseud-
onym) would be much clearer, though
at the price of increasing the risk that
the plaintiff could be identified. Real
initials (e.g., E.R.) might likewise have
been clearer. And it would have been
clearer still if the parties had appeared
under their real names, which is
what the court ultimately insisted on.

Pseudonymous Litigants

a. Whenever any party is pseud-
onymous, that party’s name in the
caption must be distinctly labeled
in the caption as a pseudonym.
b.If a known individual litigant,
witness, or victim is using a pseud-
onym selected for purposes of the
litigation, the pseudonym should
ordinarily be a first name followed
by an initial (e.g., “Gunther K.”),
with neither corresponding to the
person’s actual names.

c. Unknown defendants, wit-
nesses, or victims may be labeled
using “Doe” or a similar name.

d.If there are multiple pseudo-
nymous individuals involved in
a case, such that the practice set
forth in (b) is likely to prove con-
fusing, the individuals’ actual first
name and last initial, or actual first
initial and last initial, or actual
first, middle, and last initials, may
be used instead (unless this cre-
ates an unreasonable risk of harm
stemming from the possible iden-
tification of the individuals).

e. This rule does not apply to
pseudonymous corporate or orga-
nizational litigants.

f. This rule does not affect the
procedure for deciding whether a
party may proceed under a pseud-
onym, or the substantive criteria
for when such pseudonymity is
appropriate.
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Plaintiffs would usually know to fol-
low such a rule. But if they don’t (for
instance, if they are unaware of it),
a judge can order them to refile the
complaint with the original pseud-
onym (e.g., Doe) replaced with a revised
pseudonym — just as judges who deny
pseudonymity altogether order Doe
plaintiffs to file complaints with the
pseudonym replaced with the real
name.* And judges can also follow this
rule as a guide when they themselves
pseudonymize parties in issuing opin-
ions, and when they pseudonymize
witnesses and victims.

This approach should help ensure
that the “rare dispensation” of pseud-
onymity is performed in a way that
both protects privacy and minimizes
confusion.
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See generally Eugene Volokh, The Law of
Pseudonymous Litigation, 73 Hastings L.J. 1353
(2022).

See, e.g.,D.E. v. John Doe, 834 F.3d 723, 729 (6th
Cir. 2016) (“in the exercise of our discretion, in
this published opinion we refer to D.E. by his
initials”).

A defendant in Friedman v. Ferguson, 850 F.2d
689 (4th Cir. 1988); the others have all been
the lead plaintiffs, and thus part of the normal
citation for the case.

E.g.,Noakesv. Case W. Rsrv. Univ., No. 1:21-
CV-1776, 2021 WL 4441608 (N.D. Ohio Sept.
28, 2021), hearkening back to “John-a-Nokes”
and “John-a-Stiles,” which had historically
been used for unknown or generic defendants
rather than pseudonymous ones, see BLack’s
Law DiCTIONARY.

Ashok Kumar Lends Name to Tool Against Mov-
ie Piracy, Inpia Bus. L.J., Feb. 23, 2015, https://
perma.cc/92DQ-8DPK.

See, e.g., Pane v. Goffs, 74 Mass. App. Ct. 1107
(2009); Wilcox v. LaClaire, 2021 WL 4898449,
*1n.1 (Del. 2021); Thomas v. Rubin, No.
159367/2019, 2021 WL 1040526, *4 (N.Y. Sup.
Ct. NY. Cty. Mar. 11, 2021); White v. Gurnon,
855 N.E.2d 1124, 1124 n.1 (Mass. App. Ct. 2006).
See, e.g., EEOC, Commission Federal Sector
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Appellate Decisions to Use Randomly Generated
Names, Oct. 5, 2015, https://perma.cc/Q9VP-
282B (providing for a “randomly generated
name” that “consist[s] of a first name and last ini-
tial, ... assigned using a computer program that
selects names from a list of pseudonyms bearing
no relation to the complainant’s actual name”).
See, e.g., Wisc. STAT. ANN. §§ 895.441-.442; A.B. v.
Sessions, 741 F. App’x 563 (10th Cir. 2018).
E.g.,Smithv. Jones, 82 Mass. App. Ct. 1122 (2012);
Smith v. Jones, 75 Mass. App. Ct. 540 (2009);
Smith v. Jones, 67 Mass. App. Ct. 129 (2006); see
also Altamirano-Santiago v. Better Produce, Inc.,
No. 219CV3964DDPFFMX, 2020 WL 1140761
(C.D. Cal. Mar. 9, 2020) (Juan Perez).

See, e.g., NY. Law ReporTs STvLe ManvaL § 12.4(a)(3)
(“For example, George Jones may be replaced by
George ., or G.J., or George RR or Anonymous.”).
Id.

This has been the rule since 2020 in the Navy-
Marine Corps Court of Criminal Appeals for
everyone except the accused. “The pseudonyms
shall be constructed using the same first and
last initials of the individual’s actual name,
replacing the first name with a gender-
corresponding different name and replacing the
last name with a generic name using the pho-
netic alphabet, Greek alphabet, or similar
generic common name.” NMCCA Rule 17.4(c).
The rules offer some examples: “SA Michelle
Bravo, Mrs. Roseanne Bravo, SN Nora Echo,

Mr. Tracy Baker, GySgt Jerry Sierra, Dr. Alex
Foxtrot.”Id. App. K; see, e.g., United States v.
Spykerman, 81 M.J. 709, 717 (N-M. Ct. Crim. App.)
(“Colonel [Col] Whiskey”). But see United States
v. Codymiles, No. 202100276, 2023 WL 2780714,
*1n.3 (N-M. Ct. Crim. App. Apr. 5,2023) (“We
have altered several of the pseudonyms used by
the parties to better match genders and to avoid
names like ‘Romeo’ and ‘Juliet’ appearing in our
discussion of sexual assault offenses.”).
Pseudonym Taxpayer v. Miller, 497 F. Supp. 78
(D.N.J. 1980); Septuagenarian v. Septuagenarian,
126 Misc. 2d 699 (N.Y. Fam. Ct. 1984); Hmong I v.
Lao People’s Democratic Republic, 748 F. App’'x
136 (9th Cir. 2019).

Endangered v. Louisville/Jefferson Cty.

Metro Gov't Dep't of Inspections, No. CIV.A.
3:06CV2508, 2007 WL 509695 (W.D. Ky. Feb. 12,
2007); Victim A. v. Song, 2021 IL App (1st) 200826;
Navy Seal 1v. Biden, No. 8:21-CV-2429-SDM-
TGW, 2021 WL 5448970 (M.D. Fla. Nov. 22, 2021).
Publius Publicola v. Lomenzo, No. 1:21-CV-1303,
2022 WL 1027099 (N.D.N.Y. Apr. 5, 2022).

Prynne v. Settle, 848 F. App’x 93 (9th Cir. 2021) (a
challenge to sex offender registry laws); Guerrilla
Girls, Inc. v. Kaz, 224 ER.D. 571 (S.D.NY. 2004);
Danvers v. Loudoun Cty. School Bd., No. 1:21-cv-
01028-RDA-JFA4 (E.D. Va. Sept. 13, 2021). It seems
likely that “Danvers” was chosen because it was
meaningful to the high school student plaintiff.
Femedeer v. Haun, 227 F.3d 1244 (10th Cir. 2000).
See, e.g., Publius v. Boyer-Vine, 321 FR.D. 358
(E.D. Cal. 2017) (pseudonymous blogger); Alexan-
derv. Falk, No. 216CV02268 MMDGWF, 2017 WL
3749573 (D. Nev. Aug. 30, 2017) (pseudonymous
romance writers). Disclosure: I was one of Publi-
us’s lawyers.

Census data shows that there are only about
7,000 real Does in the U.S., but about 20,000 real
Poes and 25,000 Roes, as well as over 15,000
Coes and about 10,000 each of Joes, Moes, and
Noes. See Newspay, How Common Is Your Last
Name?, https://projects.newsday.com/data-
bases/long-island/census-last-names/. (By way
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of comparison, there were nearly 2.5 million
Smiths, and over 1 million Garcias.)

Sometimes plaintiffs might choose a different
pseudonym from the Doe family in order to
minimize confusion. See, e.g., Moe v. Grinnell
Coll., No. 420CV0O0058RGESB]J, 2021 WL 5332324,
*1n.1(S.D. lowa Aug. 23, 2021) (“Moe uses the
pseudonym ‘Peter P. Moe’ rather than John Doe
to avoid confusion with the case John Doe v.
Grinnell College”). But many plaintiffs might not
take such care, and future judges and litigants
will have to bear the cost of such confusion.
Two leading Supreme Court cases on the Armed
Career Criminal Act, for instance, are both
captioned Johnson v. United States. 576 U.S.
591(2015) (Samuel Johnson); 559 U.S. 133 (2010)
(Curtis Johnson).

Doe v. Bd. of Trustees of Indiana Univ., No.
1:22-CV-00524-RLY-MG, 2022 WL 1266383 (S.D.
Ind. Apr. 28, 2022); Doe v. Trustees of Indiana
Univ., No. 120CV02006JRSMJD, 2022 WL 972792
(S.D. Ind. Mar. 31, 2022); Doe v. Trustees of
Indiana Univ., No. 121CV02903JRSMJD, 2022 WL
36485 (S.D. Ind. Jan. 3, 2022); Doe v. Trustees of
Indiana Univ., No. 121CV00973JRSMPB, 2021 WL
2982186 (S.D. Ind. July 15, 2021); Doe v. Trustees
of Indiana Univ., 496 F. Supp. 3d 1210 (S.D. Ind.
2020); Doe v. Indiana Univ. Bd. of Trustees, No.
119CV02204JMSDML, 2020 WL 5106564 (S.D.
Ind. Aug. 31, 2020). All these decisions were in
separate cases.

Inre Dependency of Lee, 200 Wash. App. 414,
419 n.1(2017) (taking the view that “use of ...
initials” is “depersonalizing”). Hundreds of
North Carolina and Wisconsin cases likewise
say they use pseudonyms to combine privacy
and “ease of reading”; so do some New Jersey,
Ohio, and Texas cases, plus a few in other
jurisdictions.

Inre Amy J., No. G047084, 2012 WL 6636667,
*3n. 3 (Cal. Ct. App. Dec. 21, 2012); see also State
v. Harris, 662 A.2d 333, 337 (N.J. 1995) (likewise
suggesting that pure initials can be “dehuman-
izing”"); New Jersey Div. of Youth & Fam. Servs. v.
M.R., No. A-3492-08T4, 2010 WL 431340, *1 n.1
(N.J. Super. Ct. App. Div. Feb. 9, 2010) (likewise);
State v. Arroyo-Hernandez, No. A-0236-05T4,
2008 WL 2743942, *1 n.1 (N.]. Super. Ct. App. Div.
July 16, 2008) (likewise); Appellant’s Brief, Pax-
sonv. State, No. 38A02-1607-CR-01646, 2016 WL
7668347, *6 (Ind. Ct. App. Sept. 28, 2016) (quoting
trial court ruling) (likewise); State v. Smith, No.
ED103053, 2014 WL 11670018, at 7 n.1 (Mo. Ct.
App. Aug. 27, 2014) (likewise).

See, e.g.,Inre S.L.,No. 12-10-00173-CV, 2011 WL
664070, *1n.1 (Tex. App. Feb. 23, 2011); State v.
Coggs, 287 P.3d 299, *1 n.t (Kan. Ct. App. 2012).
Id.

See, e.g., T.C. v.].L., 67 Mass. App. Ct. 1111, 2006
WL 3019223, *1n.1(2006) (“{A]s the husband may
otherwise be identifiable through the use of his
initials, we use fictitious initials for the parties.”).
NAaTHANIEL HAWTHORNE, THE ScaARLET LETTER (Leland S.
Person ed., 2017).

Doe Iv.Burton, 85 F.3d 635 (9th Cir. 1996); see
also Rose v. Beaumont Indep. Sch. Dist., 240 F.R.D.
264, 268-69 (E.D. Tex. 2007).

See supra note 14.

Guerrilla Girls, Inc. v. Kaz, 224 FR.D. 571, 572, 575
(S.D.NY. 2004) (paragraph break added).

See, e.g., Doe v. M&T Bank Corp., No. 21-CV-1186-
LJV, 2022 WL 1114950, *5 (W.D.N.Y. Apr. 14, 2022).
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