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o new judgeships have been 
authorized for the fed-
eral courts of appeals in 

more than 40 years, resulting in a 
system that is burdened by large case-
loads: By 2021, filings per judge had 
increased nearly 22 percent.1 The sit-
uation is more dire in district courts, 
where no new judgeships have been 
added since 2003, and case filings 
have since increased by 17 percent in 
only 20 years.2 Some districts have 
not seen any new judges since 1978.3 
Observers have criticized this state 
of affairs as implicating a host of rule 
of law concerns, including increased 
court delays, decreased access to 
justice, and a judiciary unrepresenta-
tive of the diverse country it serves.4 
Scholars have debated the steps 
judges have taken to triage oppressive 
dockets, including reducing oral argu-
ment, issuing unpublished decisions, 
and relying more on judicial staff 
attorneys to handle cases.5 Though 
Congress held formal hearings on the 
need for new judgeships as recently 
as 2021,6 and the Judicial Conference 
of the United States has consistently 

recommended adding new positions,7 
no action has yet been taken.

We asked a federal appellate court 
judge — ADALBERTO JORDÁN, 
of the U.S. Court of Appeals for the 
Eleventh Circuit — and a federal dis-
trict court judge — KIMBERLY J. 
MUELLER, chief judge of the U.S. 
District Court for the Eastern District 
of California — to weigh in on the 
reality of caseloads, their pressures, 
and potential solutions. Moderating 
the conversation was MERRITT 
MCALISTER, interim dean and Levin, 
Mabie & Levin Professor of Law at the 
University of Florida Levin College of 
Law, whose recent article, Rebuilding 
the Federal Circuit Courts, examines 
the tradeoffs judges have undertaken 
to keep up with increased demand. 
Their lightly edited conversation fol-
lows. [Editor's note: This discussion 
was held in February 2023 and refer-
ences data that may have changed since 
that time.]

 
MCALISTER: Federal appeals have 
been on a steady decline since their 
apex in 2005, when 70,000 cases were 

appealed, to their nadir in 2022, which 
saw only 40,000 such cases. Even so, 
the U.S. Courts of Appeals have not 
seen any increase in authorized judge-
ships since 1990, so appellate judges 
are still overwhelmed relatively 
speaking. Judge Jordán, first, what 
do you make of the decline in federal 
appeals? And do you think we still 
need more judges on the U.S. Court of 
Appeals? 

JORDÁN: The decline is perplexing, 
and I’ve talked to colleagues around 
the country who are trying to figure 
out the reasons. We seem to generally 
think that it is a combination of factors. 
There’s still the lag from the pandemic, 
and structural changes to the economy 
that may be long-term or permanent; 
companies moving in and out of rele-
vant sectors, or deciding not to spend 
money on litigation, and using their 
capital or resources for other things; 
the cost of litigating in federal court 
continuing to rise; and the fact that 
district court filings, both on the crim-
inal side and the civil side, went down 
during COVID. We haven’t seen the 
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cases come back to where they previ-
ously were.

Part of it may also be a structural 
change in the way we’re doing things 
as lawyers. Law firms all over the coun-
try are having trouble figuring out the 
right work-home balance for people 
who want to work remotely. For a pro-
fession that has never really worked 
that way before, I think that proba-
bly has some effect on productivity in 
terms of the cases that get litigated. Of 
course, the cases that get appealed are 
a smaller percentage of the cases that 
get filed in district court, so it’s a pyr-
amid effect. If the base of the pyramid 
is smaller in terms of caseload, we’re 
going to see an effect in the courts of 
appeals. But as you said, cases have 
been going down all over the country.

To go back to your question about 
whether we need more appellate 
judges — for years I and one other judge 
on the Eleventh Circuit were the only 
ones who consistently voted for more 
judges in the biennial survey. I thought 
we needed them, and I believed we 
were doing too much work in a hur-
ried fashion. But during the last survey 
I voted no for the first time. That’s 
because I want to see if this slowdown 
is going to be permanent or whether 
it’s just a blip and cases are going to go 
back up. 

MCALISTER: If the appellate case-
load stays where it is right now, are 
there adequate resources to han-
dle that level of demand?

JORDÁN: I can only speak for our 
circuit, and I think the answer is yes — 
but it would require a lot of hard work. 
We rely on our staff attorneys to pre-
pare memos on nonmerit dispositions, 
motions, jurisdictional issues, and the 
like. I think it’s impossible for us, even 
with the current lower caseload, to 

read every piece of paper that gets filed 
in nonmerit scenarios. We rely on the 
staff attorney memos to at least tell us 
what’s at issue so we can decide what 
we need to read from the parties’ fil-
ings. When I clerked on the Eleventh 
Circuit back in 1987, total filings were 
a little bit over 3,800, and now we’re 
somewhere in the mid-4,000s. So, even 
with today’s lower filings, overall case-
load numbers have increased for our 
circuit relative to where they were 
in the mid-1980s. How you deal with 
that docket depends on how you pro-
cess cases, how many of those cases 
get sent to argument, how many get 
resolved on the briefs. There’s also the 
added caveat that some matters are 
counted as merits dispositions now, 
and they are not cases that you could 
ever send to oral argument — for exam-
ple, an application by someone who is 
in custody to file a second or successive 
habeas corpus petition under 28 U.S.C. 

§ 2254 or a motion to vacate under 28 
U.S.C. § 2255. If such an application is 
denied, that counts as a merits termi-
nation, but that’s not something you 
would send to oral argument because 
it’s one-sided; the government never 
responds. You’ve got 30 days by statute 
to decide the application, and that adds 
to the number of cases that you’re tak-
ing in and disposing of and decreases 
the percentage of cases you’re sending 
to argument.

MCALISTER: Judge Mueller, what 
are your observations about case-
loads at the appellate and district 
court levels?

MUELLER: I was going to facetiously 
suggest that the reason there are 
fewer appeals is because district courts 
are doing their job well.

But seriously, going back about five 
years or so, from the time a district 

Practically speaking, for more than 20 
years we have been in emergency status 
and are at all times, and will be unless 
or until Congress authorizes additional  
judgeships for our district. That is  
because we have the same number  
of judgeships as we did 40 years ago — 
six — and our population has gone  
from 2.5 million to 8.5 million, with  
correspondingly higher and higher 
caseloads per judgeship.

— CHIEF JUDGE MUELLER
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court resolves a case, only about 12 
percent of cases get appealed. That’s a 
pretty low number. 

In terms of case filings, the big story 
for us has been COVID, where we saw 
what we think was a slight tempo-
rary drop in new filings. I think that’s 
true nationwide. We are already start-
ing to see case filings come back, and 
I think those numbers will stabilize. 
(Bankruptcy is a whole different story, 
and I think the numbers are starting 
to creep up, but bankruptcy just bot-
tomed out. The question there was 
whether or not to maintain the num-
ber of judges — and for now we have 
kept those judgeships in place.)

But for us, particularly in districts 
like the Eastern District of California 
— 34 counties in the Central Valley 
of California — we see our caseloads 
just continuing to rise going forward. 
That is in large part because, within 
California, we are one area where the 
population is increasing rapidly as peo-
ple move inland, away from the more 
expensive coastal areas. We are home 
to California’s capital city, the state 
Water Project, huge swaths of fed-
eral land and agricultural operations, 
Lake Tahoe and Yosemite National 
Park. We are one of several districts 
our Administrative Office of the Courts 
(AO) in Washington, D.C., has recog-
nized as carrying “extraordinarily high 
and sustained caseloads,” many years 
running.8 And we regularly revert to 
official “judicial emergency” status as 
defined by the AO, whenever we have 
a single vacancy on our court of any 
duration.9 Practically speaking, for 
more than 20 years we have been in 
emergency status and are at all times, 
and will be unless or until Congress 
authorizes additional judgeships for 
our district. That is because we have 
the same number of judgeships as we 
did 40 years ago — six — and our popu-

lation has gone from 2.5 million to 8.5 
million, with correspondingly higher 
and higher caseloads per judgeship. 
To properly serve our population, and 
to achieve reasonable caseloads per 
judgeship, we need 5 new judgeship 
positions to fix our judicial infrastruc-
ture for the foreseeable future. 

I have a fear that if we don’t get 
the additional resources where they 
are needed, we become less available, 
and therefore litigants opt out of our 
forum when they have disputes we 
are meant to resolve. While we resist 
assembly-line procedures, we imple-
ment our own forms of triage — less 
oral argument, less civil hearing time 
on motion calendars — which is a huge 
loss, although some of us still value 
oral argument greatly. Most Rule 16 
conferences — the important initial 
scheduling conferences, where judges 
have a chance to get a case launched 
in a way that will achieve efficiencies 
and move toward a fair disposition — 
are not done live but submitted on the 
papers. So there’s that kind of loss, too. 
But ultimately, we need to take time 
to decide the cases correctly, and in 
many, many cases time-to-disposition 
stretches well past three years, which 
the AO considers a presumptively rea-
sonable period of time to resolve a case. 
Many motions languish more than six 
months, the maximum time by which 
we ideally will resolve them.

I don’t have any way to document my 
concern about attrition in federal court 
filings, even as our actual numbers are 
rising, but at occasional bar events, 
attorneys will say something like, “We 
are doing our best to help you out — we 
just go to state court.” But that is not 
the way things are supposed to work. 
Through this kind of atrophy, one way 
or the other, are we unable to serve the 
essential function that we’re supposed 
to serve? That’s my big worry.

MCALISTER: Do you have any 
thoughts about ways to assess the 
impact of delay, or the impact of 
more streamlined procedures, on 
litigants themselves?

MUELLER: Justice delayed is jus-
tice denied, of course. When a case 
takes more than three years to go 
to trial or otherwise resolve, wit-
nesses’ memories fade and evidence 
otherwise becomes stale. One partic-
ularly stark example, though, is that 
we have declined multidistrict liti-
gations [MDLs] because we have felt 
we just don’t have the bandwidth to 
add them to any judge’s caseload. But 
when you tell the attorneys who work 
in that space that that’s been our posi-
tion, they’re aghast. They know that 
deprives people who live in the Central 
Valley of ready access to full partici-
pation in those cases if they’re arising 
here. In other words, we’re an MDL 
“sender” district, though I do have one 
senior judge colleague who now says 
he’s willing to take an MDL if one is the 
right fit.  I am now of the mind that we 
should definitely seek to host MDLs, 
particularly for the kinds of cases we 
so regularly see transferred out now. 
Medical device cases are a prime exam-
ple, reflective of Sacramento’s status as 
a medicine and health care hub. 

Another example is likely patent 
cases.  If someone can find a way to get 
a patent case to the Northern District 
of California, or to Texas, they’re going 
to go file there. The Northern District 
has about the same population as our 
district but more than twice the num-
ber of judges — and correspondingly, 
much more reasonable caseloads. 

MCALISTER: Judge Jordán, I want 
to think a little more about how 
courts respond to caseload pres-
sures. Do you have any concern 
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about reduced oral argument, lack 
of publication, or the risk of over-
reliance on staff attorneys? 

JORDÁN: I’m a big believer in oral 
argument. I came from an appellate 
practice background, and I think if 
you’re requiring three judges and their 
clerks to home in on cases and really 
concentrate on them for argument, 
the chances of getting things right 
increase quite a bit. 

We are expected to provide a rea-
soned decision explaining, to the 
degree necessary, our rationale for 
deciding a case in a certain way. I think, 
like any bureaucracy, once you put 
in structures, it’s hard to move away 
from them once you’ve set them up 
and they’ve been in place for a long 
time. I don’t have any problem with the 
triage structures that we have in place, 
as long as the judge is not completely 
relying on them to do his or her work. 
It’s okay to get a staff attorney memo 
in a criminal sentencing case or a pro 
se case, but that’s only the beginning. 
You owe it to the public at large, to the 
bar and the bench, and to yourself, to 
make sure that you and your clerks 
go beyond the staff attorney memo, 
make sure the memo is right, or hasn’t 
missed anything.

As for oral argument, we as judges 
control the rate and the pace of oral 
argument. We’re not delegating that 
task to the clerk’s office or the staff 
attorney’s office or to anyone else. 
We’re the ones who are deciding what 
cases go to oral argument and how 
much time to give the attorneys during 
oral argument. If the oral-argument 
numbers are down, it’s because the 
judges are sending less cases to oral 
argument. Whether that’s good or bad, 
correct or incorrect, we’re the ones 
who control the oral-argument end of 
the spectrum.

MCALISTER: The data tells us that 
not all circuits have the same prac-
tices,10 and that creates some risk 
of disparities and differences in 
terms of how they handle cases 
that don’t go to oral argument.

JORDÁN: The other thing with 
regard to oral arguments is that our 
court, for one, saw incredible unifor-
mity and lack of change for a very long 
period of time, but since 2016 more than 
half of our active judges have changed. 
With the recent confirmation of Nancy 
Abudu, we’ve now added seven new 
judges in the last seven years. That’s a 
huge change for a court with 12 active 
judges. It takes a while for a new judge 
on a court that is relatively small to 
get his or her bearings and figure out 
how many cases he or she should be 
sending to oral argument. What mat-
ters enough to send to oral argument? 
When am I confident that I can handle 
a case on the briefs and the record? 
What’s the culture inside the circuit 
about oral arguments, published ver-
sus nonpublished opinions, et cetera? 
That’s going to take a little for new 
judges to sort out.

MCALISTER: Absolutely. The 
Eleventh Circuit isn’t alone. The 
Second Circuit has also had sig-
nificant changeover, and some of 
these practices and customs and 
circuit habits are likely shifting 
or will take time to sort out. Judge 
Mueller, how do some of these 
caseload pressures affect your 
court? Do you feel that the emer-
gency situation forces you not to 
write decisions sometimes — or 
not to do what you might other-
wise do if you had more time?

MUELLER: There’s definitely a push 
and pull, and a fair amount of pres-

sure. I’ve been a district judge now 
for a little more than 10 years and was 
a magistrate judge for almost eight 
before that. When I first became a dis-
trict judge, I was determined to hear all 
the motions on my civil law and motion 
calendar, because I remembered as 
an attorney what it felt like to get a 
notice from the judge that the mat-
ter was submitted. I just thought as a 
judge, without a hearing, I was missing 
a chance to clarify a key point, to make 
certain the record was clear. But I have 
found it impossible to meet that aspi-
rational goal.

The question is, have I been able to 
save time by not writing as much? I 
have found it very difficult to let go of 
that. My understanding of what fed-
eral courts do is that we strive to fully 
explain ourselves. I look for the cases 
where I might be able to issue a bench 
order, but I find them to be few and far 
between — particularly because, if you 
take seriously what you hear while 
you’re on the bench, you might need 
to refine an articulation of the way in 
which a case is decided. Bench orders 
can save time. You can direct an attor-
ney to get the transcript and create a 
fully written order. I have found that 
unsatisfactory, as much as I try to issue 
bench orders when I can.

The other frustration is when I 
decide what to submit on the papers 
as opposed to what to hear on my law 
and motion calendar, with oral argu-
ment in the courtroom, I’m necessarily 
making that decision several weeks in 
advance of a hearing date, often with-
out having delved into the case fully. So 
I’m making only an initial determina-
tion. It may be that, once I have a draft 
order in a case that I decided to submit, 
I realize there’s something more there. 
So there are inefficiencies introduced. 
Do I put the matter back on calendar? 
Do I ask for supplemental briefing? It is 
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a very stressful position to be in if one 
is committed to full access to justice. 

Because of the caseload, I often think 
I’m not able to provide the full qual-
ity of justice that would be ideal, fully 
explaining ourselves for the litigants 
in the first instance, or for the public 
and an appellate court. It’s often the 
case that the better I explain myself, 
the less likely a case is going to come 
back to me after an appeal, so saving 
time initially can mean having to spend 
more time later on.

JORDÁN: My experience on the dis-
trict court in Miami for 12-plus years 
was very much the same as that of 
Chief Judge Mueller. You’re on the 
bench all the time. You have a heavy 
criminal docket with a lot of trials, and 
you struggle to get out reasoned orders 
in your civil docket. The civil docket 
tends to languish at times because of 
the speedy trial concerns on the crim-
inal side. 

We had a chart that went out every 
month that showed every judge’s 
pending cases. I was never at the far 
end of the chart as the slowest judge, 
but I was always two or three from the 
end. I was just not one of those judges 
who could do everything very quickly. I 
wanted to provide a reasoned explana-
tion of what I was doing and why I was 
doing it, and that takes time.

MUELLER: As chief judge of our dis-
trict now, I can lag a bit. As of the date 
of this conversation, I have a total of 
814 cases pending, actual cases, a bit 
more than my other Sacramento col-
leagues, all of whom are above the 
national weighted average caseload 
per judgeship. We have two district 
judges in our Fresno courthouse, each 
with over 1,000 actual cases pending.

In many courts, there’s been a 
strong push to maximize the use of 

magistrate judges. Our court has long 
respected magistrate judges as their 
own judges. I benefited from that man-
agement approach, and I had my own 
caseload to manage. We now have two 
magistrate judges for every district 
judge, in recognition of our limited dis-
trict judge resources. Given this ratio, 
we encourage the parties to make 
full use of our magistrate judges, by 
considering consenting- to full-mag-
istrate judge jurisdiction in civil cases, 
for instance. Does that mean there’s 
less need for more Article IIIs? Having 
done both jobs and really valuing the 
magistrate judge job, I don’t think so. 
There is something meaningfully dif-
ferent in the definition and the role 
that an Article III judge plays in terms 
of full independence and life ten-
ure subject to good behavior, being 

accountable only to the Constitution 
and the laws. While felony criminal 
trials and sentencing are at the heart 
of Article III, complex civil cases also 
often benefit from the full attention 
of an Article III judge. I think you see 
parties signaling that when they don’t 
consent to magistrate judge jurisdic-
tion in quite a few cases.

MCALISTER: Do you know what 
percentage of cases have con-
sented to magistrate judges in 
your district?

MUELLER: It varies district to district. 
We have been trying to encourage 
more consents by adding more cases 
to the magistrate judge wheel in the 
first instance, so that means a case is 
assigned only to a magistrate judge 

Have I been able to save time by not 
writing as much? I have found it 
very difficult to let go of that. My 
understanding of what federal courts do 
is that we strive to fully explain 
ourselves. I look for the cases where 
I might be able to issue a bench order, 
but I find them to be few and far 
between — particularly because, if 
you take seriously what you hear 
while you’re on the bench, you might 
need to refine an articulation of the 
way in which a case is decided.

— CHIEF JUDGE MUELLER
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without the parties knowing who the 
district judge will be. We tried that 
approach initially with the prisoner 
and pro se cases. Those can be very dif-
ficult, getting consents from both sides. 
More recently, we’ve begun assign-
ing a percentage of nonprisoner civil 
cases to magistrate judges only.  Our 
current rate of consents districtwide is 
9.5 percent, as of May 2023. That num-
ber is actually up from 2.2 percent as 
of May 2022.  It’s too early to know if 
that’s a trend. The Northern District of 
California has adopted an approach to 
maximizing magistrate judge utiliza-
tion, and it is being held up as the model 
because it has a pretty high rate of 
magistrate judge consents. Culturally 
that district is very different, given the 
number of judges and the caseload. I 
don’t know that we can be expected to 
follow in their shoes entirely, but we 
are taking some steps in that direction, 
on a pilot basis.

MCALISTER: One concern that has 
been raised about judicial expan-
sion is the potential for jumbo 
courts, which might lead to less 
stability in the law, less collegial-
ity, and perhaps less prestige in 
the position. What are the risks 
to your courts in terms of adding 
more judges? 

JORDÁN: I think there is a risk at 
some point. I can imagine how diffi-
cult it must have been for the old Fifth 
Circuit to have had an en banc argument 
with 26 judges11 going around the table 
each speaking for 10 or 15 minutes if 
they wanted to. You can see how some-
times it would take more than one day 
to conference a case heard by the full 
court. And if you had two or three en 
banc cases in the same week, the pro-
cess probably seemed interminable. 
But there are tradeoffs when case-

loads increase and there are no new 
judges. I’ve always been a big believer 
— at least when the cases were higher, 
before the recent trend downward — 
that, in a circuit like ours, 15 is not the 
same as 26. In other words, when cases 
were higher, we would have been well 
served by having 15 judges, as opposed 
to 12. I don’t believe an Eleventh Circuit 
with 15 active judges would create the 
same problems as the 26-judge old 
Fifth Circuit. 

To get to 15 judges, Congress could 
have taken care of part of the political 
problem by adding one new judgeship 
to each state in the Eleventh Circuit. 
But that does not solve the problem 
of figuring out when it is politically 
feasible to create new judgeships. 
Who, for example, gets to appoint the 
judges? If a Democrat is in the White 
House and Congress has a Republican 
majority, the Republicans probably 
would not support a bill to create new 
judgeships. And the same is true of the 
Democrats if the tables were reversed. 
I know there have been some propos-
als about how to try to equalize that 

process so that everyone’s invested 
and doesn’t feel left out if they vote 
for new judges. 

At some point, there is a risk that 
a court can get too big and that you 
can lose touch with your colleagues 
and with the development of the law 
in ways that are not beneficial, espe-
cially in a court like ours. We’re spread 
out over three states, and our oral 
arguments move from state to state. 
We hear cases in Atlanta, Georgia, in 
Montgomery, Alabama, in Jacksonville, 
Florida, and in Miami, Florida. 

MUELLER: On the addition of judges, 
in my mind, the north star has to 
be, what is needed to serve the liti-
gants and to convince the public that 
the courts are here to take the dis-
putes that belong in federal court, and 
resolve them fairly and as efficiently as 
possible while giving them their due? 
Maybe it is true that more districts 
need to be created — even district 
courts. California became four dis-
tricts in the ’60s because of population 
growth. Maybe it needs more today. 

I can imagine how difficult it must 
have been for the old Fifth Circuit to 
have had an en banc argument with 
26 judges going around the table each 
speaking for 10 or 15 minutes if they 
wanted to. You can see how sometimes 
it would take more than one day 
to conference a case heard by the 
full court.

— JUDGE JORDÁN
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Collegiality can be addressed through 
things like forming executive com-
mittees, as well as concerted efforts to 
gather for regular bench-wide meet-
ings and informal gatherings. Strong 
clerks of court can definitely help and 
in fact are essential.  

Our bench right now — six active dis-
trict judges when we’re full up — that’s 
the committee of the whole, but if we 
doubled, we’d be 12 — hardly a jumbo 
court. That number would not be a 
burden, and we’d be in much better 
position to handle the cases that are 
coming our way. 

The Ninth Circuit is a special chal-
lenge because of California. I have 
signed letters opposing splitting the 
Ninth Circuit, because none of the 
proposals involved anything other 
than splitting California. I have heard 
some thoughtful suggestions on ways 
to avoid that problem, but I do think 
California benefits from having a sin-
gle federal appellate court overseeing 
it, as sprawling as the Ninth Circuit 
is. Modified en banc procedures have 
addressed some concerns about the 
size of the circuit. And despite its size, 
circuit judges are very productive and 
resolve matters relatively efficiently, 
all things considered. 

MCALISTER: From the perspective 
of a district court within the Ninth 
Circuit, do you see instability in 
the law or conflicting decisions 
that suggest that the right hand 
does not necessarily know what 
the left hand is doing?

MUELLER: We see some of that, yes. 
When we read a decision, we might 
take a peek at who’s on the panel and 
pay close attention to en banc activity. 
There’s a lot of en banc activity in cer-
tain areas of the law, and a fair number 
of cases going up to the Supreme 

Court. We try to keep our finger on the 
pulse. We pay attention to the unpub-
lished decisions, given that they are 
citable now. We take into account how 
explanatory a decision is. Sometimes 
we try to read the tea leaves, some-
times we’re bound by a decision and 
we note that, even if it might change, 
we’re bound by it. Sometimes we’ll 
ask the parties if we should hold off 
if it seems clear a case is going to the 
Supreme Court. We manage in all of 
these ways, doing our best to get it 
right under the law.

MCALISTER: Marin Levy [faculty 
director of Duke’s Bolch Judicial 
Institute] has argued that one way 
to respond to some of the politi-
cal difficulties of adding judges is 
to encourage senior status.12 I’m 
curious about your thoughts on, as 
Professor Levy says, the promise 
of senior judges, whether you per-
ceive barriers to going senior in 
some ways, and whether you think 
that senior judges are a mecha-
nism for helping relieve some of 
these caseload pressures.

MUELLER: We have historically bal-
anced our caseload challenges on 
the backs of senior judges, assum-
ing that they would stick around. And 
senior judges — those judges who have 
reached senior status by satisfying 
the “rule of 80”13 — have been invalu-
able in continuing to take significant 
caseloads. The strong tradition in our 
district — again, a reflection of our 
practical emergency status — is that 
judges have been expected to imme-
diately take senior status once they’re 
eligible, because that’s the only way 
we’ve gotten new judgeships.

MCALISTER: How many senior 
judges do you have right now?

MUELLER: Right now we have three. 
As I said, we’ve balanced our caseloads 
on their backs, because they help take 
some of the pressure off active judges. 
But if you draw a bell curve of the num-
ber of senior judges that we’ve had 
over time, it reached a height about 20 
years ago, and it’s been steadily drop-
ping. For example, my predecessor as 
chief judge assumed senior status and 
then immediately retired. For some, 
family members insist on retirement. 
For some, there’s a level of burnout that 
makes staying on unappealing. Some 
folks go into JAMS [Judicial Arbitration 
and Mediation Services] or another 
mediation/arbitration practice. Some 
want to go teach and have a much more 
relaxed workload. Every one of our 
former senior judges no longer with 
us is a public servant at heart, but the 
steady drumbeat of heavy caseloads 
and their demands can be very difficult 
to maintain.

Another consideration for senior 
judges is that, in tight budget times, the 
resources allocated to them can come 
under the microscope. There’s been 
some suggestion that senior judges 
won’t have full access to a courtroom 
or maintain their own chambers. 
We’re currently adjusting staffing 
formulas, tying staff to the caseload 
a senior judge carries. The combined 
effect of cost-cutting measures might 
be seen as too much of an affront by 
a judge after many years of service. 
I do think, at the district court level, 
maintaining chambers, maintain-
ing appropriate staffing, maintaining 
courtrooms for senior judges — all of 
these are important considerations 
if we are to have a certain number of 
judges decide to continue serving once 
they reach senior status.

JORDÁN: The flipside is that some 
judges do not go senior, but their pace 
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slows. It’s only natural that you’re not 
going to do as much work in your mid-
80s as you were doing in your early 
60s. The senior judges do substantial 
work, and we couldn’t do our jobs with-
out them, but the total work done by 
senior judges at any point in time is too 
unpredictable. If most judges go senior 
when they are eligible, and stayed on 
the bench and didn’t just retire, we 
would have a pretty steady stream of 
work that they could do. But because 
senior status and retirement are such 
individual decisions, you never really 
know from year to year what you’re 
going to have.

MCALISTER: Let’s talk about the 
Judicial Conference of the United 
States — the policymaking arm of 
the federal courts — which plays a 
substantial role in terms of making 
recommendations to Congress for 
new authorized judgeships. The 
Judicial Conference has estab-
lished benchmarks for workload 
and, once a court hits that bench-
mark, it is eligible to request more 
judges. Are there reforms that you 
might like to see in that process?

JORDÁN: I’ll touch on an area that we 
haven’t discussed at all yet today, and 

that is the budget. We’re at the mercy of 
Congress and the money it allocates to 
us. I don’t know the exact numbers, but 
I’m pretty sure that our allotment for 
either last year or this year is very, very 
close to the allotment we had in 2013.  

If you think about inflation and the 
cost of living, and you’re telling a court 
that its dollars today are the same as 
they were 10 years ago, then that court 
needs to figure out a way to make ends 
meet. We ultimately do what we need 
to do, but the system needs improve-
ment, and if we get by in a lean year, 
we wonder whether Congress is going 
to think we can do the same amount of 
work with less and less and less. We 
need some predictability, and know-

ing what you are getting in the next 
two to three years would certainly help 
courts plan long term. It almost seems 
like we’re always playing catch-up with 
the money we are allocated. We finally 
found out we’re getting this allotment, 
but how do we use it? How do we plug 
gaps? What do we do this year with this 
money that we haven’t had for two or 
three years? I think that’s part of the 
problem, although it may not be one 
that the Judicial Conference can solve.

MUELLER: I would echo that. 
Again, the Ninth Circuit chief judges, 
including the Judicial Conference 
representatives, are having deep 
discussions about the budget. In a nut-

We’re at the mercy of Congress and 
the money it allocates to us. I don’t 
know the exact numbers, but I’m pretty 
sure that our allotment for either last 
year or this year is very, very close 
to the allotment we had in 2013.  

— JUDGE JORDÁN
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shell, our fundamental plea is that the 
Judicial Conference go to Congress 
with an ask that reflects what we 
really need. I think the judiciary as a 
whole has tried over many years to be 
reasonable, and sometimes we have 
sold ourselves short. The thought 
now is that we ought to make certain 
Congress knows what we need, even 
assuming our full request may not be 
fully funded in a final appropriations 
bill for any given year.

And then there is the perennial, 
pressing need for more judgeships, 
especially in districts like the Eastern 
District of California. The fact that sev-
eral district courts in different parts 

of the country — California, Texas, 
Indiana, Delaware — have significant, 
longstanding needs warrants spe-
cial Congressional attention. If new 
judgeships are finally to be created, 
hopefully these neediest districts will 
be given top priority. 

I like the idea you describe in your 
article, Merritt, that Congress should 
undertake a mandatory review of a fed-
eral appellate circuit every five years to 
determine whether to authorize a new 
judgeship. At the same time, if to solve 
the political problem the creation of 
judgeships is spread out over too much 
time, it’s not acknowledging the pretty 
deep hole some of us are in.  I think it’s 

hard to disagree that special attention 
should be given to districts like ours.

MCALISTER: Congress might pri-
oritize those handful of districts 
that are in dire straits, and then 
implement a longer-term solu-
tion for everyone. That seems like 
a solution that maybe everyone 
can live with. One can hope, right? 
Fingers crossed.

MUELLER: One can hope. Fingers 
crossed, indeed!

Published by the Bolch Judicial Institute at Duke Law. Reprinted with permission. 
© 2023 Duke University School of Law. All rights reserved. JUDICATURE.DUKE.EDU




