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“Beyond a Reasonable Doubt”

rial courts frequently do

not make the standard of

proof beyond a reasonable

doubt sufficiently clear to
juries, and appellate courts sometimes
do not sufficiently assure that the stan-
dard is being observed. Why is this so?
What can trial and appellate judges do
about it? I start by recalling how the
standard developed and what its use
is expected to accomplish before con-
sidering how the standard functions
— and should function — in trial and
appellate courts.

ORIGIN, PURPOSE, AND
DEVELOPMENT OF THE
REASONABLE DOUBT
STANDARD

The reasonable doubt standard, origi-
nally and now, serves to minimize the
chances that an innocent person will
be convicted, but the reason for striv-
ing to avoid that outcome has been
the subject of dispute. Although the
standard now serves to make con-
viction difficult or at least to increase
the accuracy of a determination of
guilt, one scholar, Yale Law Professor

Seriously

BY JON O. NEWMAN

James Q. Whitman, has written that its
original purpose was to make convic-
tion easier.! The reason: jurors were
fearful that if they found an innocent
person guilty, they would be severely
punished in the afterlife. According to
Whitman, “The reasonable doubt for-
mula was originally concerned with
protecting the souls of the jurors
against damnation.”” Whitman fur-
ther explains, “Convicting an innocent
defendant was regarded, in the older
Christian tradition, as a potential mor-
tal sin. The reasonable doubt rule was
one of many rules and procedures that
developed in response to this disqui-
eting possibility. It was originally a
theological doctrine, intended to reas-
sure jurors that they could convict the

defendant without risking their own
salvation, so long as their doubts about
guilt were not ‘reasonable.™

Former Judge Richard A. Posner has
challenged Whitman’s historical con-
tention. Posner points out that the
theological concern about convict-
ing an innocent person — and thereby
subjecting jurors and judges to dam-
nation for error — though prevalent in
the Middle Ages, was not a significant
factor centuries later when the rea-
sonable doubt standard came into use.*

Whitman acknowledges that it was
not until the end of the 18th century
that English judges began to instruct
jurors not to convict a defendant if
there was “reasonable doubt” about
guilt.> Whitman reports a 1782 trial in
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London’s Old Bailey where the judge
asked the jury, “Have you any reason-
able doubt[?],”¢ and a 1783 trial where
the judge told the jury, “If on viewing
the evidence any reasonable doubt
remains on your minds, . . . [the defen-
dant] will be entitled to your acquittal.”
By the time of a 1796 trial, Whitman
reports, a jury charge included a now
familiar phrasing, “The first point . . .
for you to consider is, whether [a sig-
nature was genuine], or whether it is
a forgery; which, if we should estab-
lish beyond any reasonable ground of
doubt [would suffice], for you are not to
expect mathematical demonstration in
the proceedings of the administration
of justice.”®

Defense counsel in the 1798 Irish
Treason Cases® urged adoption of the
reasonable doubt standard because they
believed it would effectively raise the
prosecution’s burden of persuasion.!®
On the other hand, some prosecutors
in that era urged adoption of the same
standard because they believed it would
effectively lower their burden from
having to persuade the jury of guilt
beyond all doubt." Ultimately, it came
to be recognized that proof “beyond a
reasonable doubt” was necessary, not to
spare the jurors the risk of damnation
for convicting an innocent person, but
to lessen the risk that an innocent per-
son would be convicted.

That risk has sometimes been quan-
tified in expressions of the idea that it
is better to free some number of guilty
persons than to convict one inno-
cent person. The number has varied.
Perhaps the lowest was expressed by
defense counsel (later President) John
Adams in the 1770 trial of soldiers
involved in the Boston Massacre: “[I]t
is better, five guilty persons should
escape unpunished, than one innocent
person should die.”? A usual version
of the ratio puts the number of guilty
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In other words, for one
group, reaching the point
of hesitation ends the
process; for the other
group, reaching that point
permits the process to
continue, but with caution.

persons freed for one innocent per-
son convicted at ten,” although ratios
of 20 to 1" and even 99 to 1 have been
mentioned in earlier literature.”® No
one suggests that such ratios should be
included in a jury charge.

Although the reasonable doubt stan-
dard was well known to the Framers of
the Constitution, neither the original
document nor any provision of the Bill
of Rights guaranteed that standard in
criminal trials. The standard was reg-
ularly included in jury charges in both
federal court and state court trials, but
it was not until 1970 that the Supreme
Court ruled that the Due Process
Clauses of the Fifth and Fourteenth
Amendments guaranteed a defendant
the right have the standard included
in a jury charge.’® In 1975, the Court
made clear that not only the ultimate
issue of guilt, but also each element of
the offense charged, must be proved
beyond a reasonable doubt."”

REASONABLE DOUBT IN THE
TRIAL COURTS

What Trial Judges Tell Juries
Numerous appellate courts have cau-
tioned trial judges not to explain the

reasonable doubt standard to juries.'®
I find it astonishing that trial judges
are instructed not to give juries any
guidance on what the words “reason-
able doubt” mean. Although it would
be difficult to reach a consensus on the
best, or even an acceptable, explana-
tion, the risk of giving no explanation
to a phrase of imprecise meaning is
that different jurors will apply their
own ideas, some of which might well
give the accused far less protection
than the standard is supposed to pro-
vide. This risk becomes particularly
evident from consideration of some of
the jury charge language various trial
judges have used and the defects of
such language.

Some judges tell a jury that a rea-
sonable doubt is “a doubt based on
reason.”” This elaboration has three
defects. First, it runs counter to the idea
that a juror should be entitled to vote
“not guilty” based only on a gut feel-
ing, without an articulable rationale.?
Second, it can create ambiguity as to
whether the juror has a doubt for which
areason can be thought of in the juror’s
mind or a doubt that the juror can artic-
ulate to other jurors.? Third, it might
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mislead a jury to look to the defendant
for an explanation.”? The “based on rea-
son” formulation has encountered some
criticism, mostly in an earlier time.”s In
Jackson v. Virginia,* the Supreme Court
said that “[a] reasonable doubt, at a min-
imum, is one based on reason.””
Another common explanation is that
the evidence must persuade the jurors
of guilt “to a moral certainty.” Some
federal courts have explicitly rejected
the “moral certainty” standard, fear-
ing that the word “certainty” would
conflict with the concept of “reason-
able doubt,”” although some state
courts endorse it.”” The Supreme Court
has said that it does not “condone the
use of the antiquated ‘moral certainty’
phrase” but has permitted it when
amplified with supposedly clarifying
language.” Interestingly, the “moral
certainty” standard was originally
introduced at the urging of prosecu-
tors to lessen their burden, because
“moral certainty” was thought of as
“reasonable certainty” — as opposed
to the “absolute certainty” they feared
jurors were thinking was required.?
Still another explanation of proof
beyond a reasonable doubt is the “hes-
itate to act” formulation. In Victor
v. Nebraska,®® the Supreme Court
approved the following version of
this formulation: “[r]easonable doubt’
is such a doubt as would cause a rea-
sonable and prudent person, in one of
the graver and more important trans-
actions of life, to pause and hesitate
before taking the represented facts
as true and relying and acting there-
on.”?! In Holland v. United States,** the
Supreme Court noted that the trial
judge had defined reasonable doubt “as
‘the kind of doubt . . . which you folks
in the more serious and important
affairs of your own lives might be will-
ing to act upon’ and stated, “We think
this section of the charge should have
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been in terms of the kind of doubt that
would make a person hesitate to act,
rather than the kind on which he would
be willing to act.”?

The defect of “hesitate to act” lan-
guage is that it is subject to different
interpretations. From my own inqui-
ries, I have learned that some people
think it means that if they, as potential
jurors, were to think that the evidence
leaves them with a doubt comparable
to the doubt that would cause them to
hesitate before deciding some import-
ant matter, then they should vote “not
guilty.” That understanding seems to be
what the instruction literally requires
them to do. Other people, however,
have told me that they would reject
this literal understanding because they
almost always hesitate before making
important decisions, and they do not
think a judge would be telling them to
find nearly every defendant “not guilty.”
For these people, the instruction sug-
gests caution: if they conclude that the
evidence has created a doubt compara-
ble to the doubt that would cause them
to hesitate before making an important
personal decision, they should take a
careful look at all the evidence and vote
to find the defendant guilty only if they
are then quite sure that he is guilty. In
other words, for one group, reaching
the point of hesitation ends the process;
for the other group, reaching that point
permits the process to continue, but
with caution. However juries under-
stand a “hesitate to act” instruction, the
fact that this formulation is ambiguous
ought to cast doubt on its utility.>

Some of those thinking about the rea-
sonable doubt standard have written
about it as establishing a high “proba-
bility” that the defendant committed
the charged crime. For example, Judge
Jack Weinstein has written, “Were I the
trier of fact, I would require a prob-
ability of guilt of no less than 95%."*
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Professor James Franklin has written,
“[Alny probability less than 0.8 should
be declared less than proof beyond a
reasonable doubt in all circumstanc-
es.”® Professors Peter Tillers and
Jonathan Gottfried, using a variant of
probability language, favor an instruc-
tion that permits a juror to convict
“only if the juror believes that there
is more than a 95% chance that the
defendant is guilty.”® Professor Rita
James Simon sent a questionnaire to
1,200 federal and state judges inquiring
what numerical value they placed on
the reasonable doubt standard.®® Her
questions all asked for a number based
on “probability”; a typical inquiry was
worded: “Translate the phrase ‘beyond
a reasonable doubt’ into a statement
of probability.”® A large number of
judges responded and selected a num-
ber. For the quoted inquiry, the median
number was 8.8, and the mean number
was 8.9. However, the questionnaire
never explained to the judges (or to the
readers of the report) what was meant
by the term “probability.”

Expressing the reasonable doubt
standard in terms of probability is
ill-advised. “Probability” is usually
defined as “the chance that a given
event will occur.” If thus defined,
probability would have nothing to do
with the likelihood that an accused
defendant committed the crime for
which he is being tried. Obviously, if he
committed the crime, he did so in the
past. “Probability” as a statistical con-
ceptis appropriately used when we say
that if a coin is tossed in the air once,
there is a 50 percent probability that it
will come up heads.

Perhaps some who speak of a proba-
bility that a defendant is guilty are not
using the term in a statistical sense.
They might mean simply that, as amat-
ter of ordinary speech, the defendant
is probably guilty. But a standard of »
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“probably guilty” would be an entirely
unacceptable way of conveying to a
jury the idea of guilt beyond a reason-
able doubt because the vagueness of
“probably” would permit a range of
interpretations such as “more likely
than not,” “quite likely,” and “almost
definitely.”

There is a sense in which “probabil-
ity” as a statistical concept could be
applied to the “likelihood” that a defen-
dant committed the crime charged. For
example, when some say that “beyond
a reasonable doubt” should be under-
stood to mean that the jurors should
not convict a defendant unless they
conclude that there is at least a very
high probability (for example, 95 per-
cent) that he committed the crime,
they might mean that if the same evi-
dence was presented to 100 juries
considering the same charge against
100 defendants and 95 of those defen-
dants in fact committed the crime,
then there is a 95 percent probability
that the defendant on trial committed
the crime charged.

But I doubt if the explanation just
stated is what those advocating a high
probability of guilt mean. Indeed, my
guess is that there is some variety
among such advocates as to what they
mean by a “probability” that the defen-
dant committed the crime charged.
And that variety itselfisreason enough
that “probability” should not be a con-
cept communicated to a jury for the
obvious reason of the high risk that
different jurors will think the term has
a different meaning, and at least some
of those meanings will be incorrect.

What Trial Judges Should

Tell Juries

Despite my despair over the reluctance
of appellate courts to permit trial judges
to explain to juries what “reasonable
doubt” means, I agree that any elabo-
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rate explanation of the phrase poses a
risk of both perplexing juries and possi-
blylessening the rigor that the standard
is supposed to require them to apply to
their task. So, instead of attempting to
define the words “reasonable doubt,”
I believe a better approach to develop-
ing a helpful instruction would be to
consider the purpose of the reasonable
doubt standard.

That purpose is to make sure that
the jurors do not convict a defendant
unless they have a high degree of cer-
tainty that he is guilty. The Supreme
Court pointed toward that purpose
in Winship, the decision establish-
ing the “reasonable doubt” standard
as a requirement of due process of
law. The Court stated, “[Tlhe reason-
able-doubt standard is indispensable,
for it impresses on the trier of fact
the necessity of reaching a subjec-
tive state of certitude of the facts in
issue.”® The Court repeated the “cer-
titude” language of Winship in Jackson
v. Virginia,*”? modifying the language
to “near certitude.”® As the Court
explained in Jackson, “[Bly impress-
ing upon the factfinder the need to
reach a subjective state of near cer-
titude of the guilt of the accused, the
standard [of proof beyond a reasonable
doubt] symbolizes the significance that
our society attaches to the criminal
sanction and thus to liberty itself.”*
Precisely. The standard is met when
the jurors have reached “a subjective
state of near certitude” concerning the
defendant’s guilt.

In 1987, a subcommittee of the
Committee on the Operation of the
Jury System of the United States
Judicial Conference proposed a model
jury charge that included these words:
“Proof beyond a reasonable doubt is
proof that leaves you firmly convinced
of the defendant’s guilt.”** Justice Ruth
Bader Ginsburg has endorsed this

Vol. 103 No. 2

charge language, stating, “This Model
instruction surpasses others I have
seen in stating the reasonable doubt
standard succinctly and comprehensi-
bly.”¢ I agree.

If certitude (or certainty) is thought
ofasacontinuum, “beyondareasonable
doubt” means that the probative force
of the evidence of guilt has reached a
point very far along a continuum of
certainty. If the continuum were to be
expressed in numerical terms with the
scale of certainty running from O to
100, the “near certainty” that Winship
and Jackson require for proof beyond
a reasonable doubt would probably be
reached at least above 90, preferably
at 95.

I think it unlikely that appellate
courts today would approve a rea-
sonable doubt instruction that uses a
number. Nevertheless, writing for the
future, I believe that the most effective
way to tell jurors that the reasonable
doubt standard means near certainty
that the defendant is guilty is to give
the following instruction:

Proof beyond a reasonable doubt

requires evidence of such persua-

sive force that you are convinced
of the defendant’s guilt to a very
high degree of certainty. One way
to think about that degree of cer-
tainty is that if certainty ranged
from 0 to 100, proof beyond a rea-
sonable doubt would be reached
when your degree of certainty was

at least 95.

Then the instruction should stop. No
mention of “a doubt based on reason.”
No mention of “moral certainty.” No
mention of “hesitate to act.” No men-
tion of “probability.” Just “a very high
degree of certainty” with a numerical
value to make the concept meaningful.
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If certitude (or certainty)
is thought ot as a
continuum, “beyond a
reasonable doubt” means
that the probative force
of the evidence of guilt
has reached a point very
far along a continuum

of certainty.

REASONABLE DOUBT IN THE
APPELLATE COURTS
The Standard of Review
In 1960, ten years before Winship made
the reasonable doubt standard a con-
stitutional requirement for conviction
in trial courts, the Supreme Court con-
sidered for the first time the appellate
review issue of whether a conviction
was obtained without due process of
law because of insufficient evidence.
In Thompson v. City of Louisville,"” the
“Shuffling Sam” case (so named because
a charge of loitering was brought
against a man standing alone on the
dance floor of a café shuffling his feet
to the sound of music), the Court ruled
that the conviction was unconstitu-
tional because there was no evidence
of guilt at all.*®

Then in 1977, in Freeman .
Zahradnick,* another state court pris-
oner sought Supreme Court review on
the ground that the evidence was con-
stitutionally deficient. Although the
Court denied his petition for a writ of

certiorari, Justice Potter Stewart wrote
a dissenting opinion urging a grant of
the petition for the specific purpose of
considering a constitutional standard
for reviewing claims that the reason-
able doubt standard has not been met.
“If ... a federal court determines that
no rational trier of fact could have
found a defendant guilty beyond a rea-
sonable doubt of the state offense with
which he was charged, it is surely argu-
able that the court must hold, under
Winship, that the convicted defendant
was denied due process of law.”°

Just two years later, in Jackson v.
Virginia, the Court heeded Justice
Stewart’s plea and for the first time
announced how appellate courts
should determine whether evidence
sufficed to meet the constitutional
requirement of proof beyond a rea-
sonable doubt.®® Writing for a bare
five-member majority that included
Justices William J]. Brennan, Jr., Byron
White, Harry Blackmun, and Thurgood
Marshall, Justice Stewart phrased the
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constitutional reviewing standard in
four different ways. First, he wrote,
“[Tlhe critical inquiry . .. must be . ..
to determine whether the record evi-
dence could reasonably support a
finding of guilt beyond a reasonable
doubt.”? Second, he wrote that the
constitutional reviewing standard was
met if “any rational trier of fact could
have found the essential elements
of the crime beyond a reasonable
doubt.”® Third, phrasing the constitu-
tional reviewing standard negatively,
he wrote that due process would be
denied “if it is found that . .. no ratio-
nal trier of fact could have found proof
of guilt beyond a reasonable doubt.”*
Fourth, combining words from the
“reasonably support” phrase in the
first iteration with words from the “no
rational trier” phase in the third iter-
ation, he concluded, in affirming the
denial of relief, “[Wle hold that a ratio-
nal trier of fact could reasonably have
found that the petitioner commit-
ted murder in the first degree under
Virginia law."

I have no way of knowing whether
the wording variations in these four
expressions of a constitutional review-
ing standard were deliberate. But I am
firmly of the view that the second ver-
sion is seriously deficient and should
not be used. The phrase “any rational
trier of fact” can be taken to mean that
averdict comports with due process as
long as just one rational jury among a
hypothetical distribution of several
juries hearing the same evidence could
have found guilt beyond a reasonable
doubt. The Court’s totally gratuitous
emphasis on the word “any” by plac-
ing it in italics increases the risk of
such an interpretation. In addition, this
variation lacks the requirement that
the jury’s conclusion must be reason-
able. Finally, although “irrational” is
sometimes used interchangeably with »
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”

“unreasonable,” “irrational” often con-
jures a more negative image; the third
and fourth versions create the risk
that a reviewing court will not reject
a verdict unless the court can say that
the jurors must have been irrational
to render it, which may function as a
higher standard.

Justice Stewart’s first version has it
exactly right. A guilty verdict should
stand only if a reviewing court con-
cludes that the evidence sufficed to
permit a jury reasonably to find guilt
beyond a reasonable doubt. Justice
Stewart’s fourth version, stating the
holding of the Court, wisely included
the adverb “reason-
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plaintiff’s claim established by a pre-
ponderance of the evidence. Conviction
in a criminal trial, of course, requires
proof by the higher reasonable doubt
standard, but the jury’s determination
that this standard has been met should
be upheld only if the reviewing court
determines that the jury acted reason-
ably in applying that standard.

Justice Stewart’s promulgation of a
constitutional standard for review-
ing guilty verdicts provoked a sharp
rebuke from Justice John Paul Stevens.
In an opinion in which Chief Justice
Warren E. Burger and then-Justice
William Rehnquist joined, Justice

Vol. 103 No. 2

reasonable doubt as “this new brain-
child”s” and warned that it “threatens
serious harm to the quality of our judi-
cial system.”®® Justice Lewis F. Powell,
Jr., did not participate.

What Standard of Review
Appellate Courts Apply
Unfortunately, federal courts of
appeals have repeatedly used Justice
Stewart’s second version of a consti-
tutional standard for reviewing claims
that the reasonable doubt standard has
not been met. As the following table
indicates,” by the end of 2018, the
“any rational trier of fact” formulation
had been applied in the

overwhelming  majority
of criminal appeals chal-
lenging the constitutional
sufficiency of the evidence

and the “could reasonably

support a finding of guilt”

formulation had rarely

been applied.

What Standard of

Review Appellate

Courts Should Apply
From the foregoing dis-

cussion, it should be

clear that I favor having

appellate courts review-

ing criminal convictions
“determine whether the

record evidence could rea-

ably,” but would have
been better had it Circuit “any rational Couw:ﬁ?ﬂ“;gly
omitted the phrase “a ireut trier of fact” supp:f 3“',(" "9
rational trier of fact.” 9
The defect of the First 96 0
“any rational trier Second 833 23
of fact” formula- Third 191 :
tion becomes clear
when one considers Fourth 735 4
how reviewing courts Fifth 564 9
dejcermm? \{v}}ether Sixth 2,207 2
evidence in a civil case
is so overwhelmingly seventh 91 !
persuasive or so clearly Eighth 169 5
deficient that the case Ninth 2342 13
is not even appropriate
for a jury’s consider- Tenth 212 2
ation. In that situation, Eleventh 201 0
where the standard of DC. 133 2
proof is preponder- Total 9.080 92
ance of the evidence, ota !

sonably support a finding
of guilt beyond a reason-

reviewing courts

instruct trial judges to

take the case from the jury “[wlhen the
evidence is such that without weighing
the credibility of the witnesses there
can be but one reasonable conclusion
as to the verdict.”s¢ In the civil context,
a verdict for a plaintiff is not affirmed
just because “any rational trier of fact
could have found” the elements of the

Stevens concurred in the judgment
upholding Jackson’s conviction, but
his opinion was really a dissent from
Justice Stewart’s opinion. Justice
Stevens caustically referred to the
Court’s standard for appellate review
of claims that the evidence was
insufficient to prove guilt beyond a

able doubt.”® They should

avoid the “any rational
trier” formulation, which the Supreme
Court itself did not invoke when it
stated its holding in its own review of a
criminal conviction in Jackson.

I recognize that whatever formu-
lation is used will rarely result in
reversing a conviction for lack of
sufficient evidence. That is entirely
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Justice Stewart’s first version has it
exactly right. A guilty verdict should
stand only if a reviewing court concludes

that the evidence sufficed to

ermit a

jury reasonably to find guilt beyond a
reasonable doubt.

appropriate. Most federal trial judges
can be expected to reject a verdict
of guilty only where a jury could not
reasonably conclude that guilt has
been established beyond a reasonable
doubt. And the three-tiered recon-
sideration of state court convictions
by federal courts on habeas corpus
review will also almost always suffice
to reject an insufficiently supported
verdict of guilt.

But on rare occasion, a guilty ver-
dict not supported by constitutionally
sufficient evidence might be upheld
on direct review if a reviewing court
applies the “any rational trier” stan-
dard formulation. United States v.
Clark® provides an example. In that
case, the evidence established that a
small quantity of crack cocaine was
found in a police cruiser, wedged into
the space between the back of the
rear-seat cushion and the bottom
of the rear-seat back rest, moments
after a defendant, hand-cuffed with
his hands behind his back, had been
placed in the back of the cruiser. No
traces of cocaine were found on the
defendant’s hands or clothing. There

were only three possibilities: the
handcuffed defendant had somehow
managed to secrete the cocaine with-
out leaving a trace on him; the cocaine
had been placed where it was found by
a previous occupant of the cruiser; or
someone else (the police?) had placed
the cocaine there. A jury accepted the
first possibility and found the defen-
dant guilty of narcotics possession.

Reversing the conviction, I wrote for
a divided panel, “We cannot say it is
an absolute impossibility for a person
with his hands securely handcuffed
behind his back to extract a substan-
tial quantity of crack cocaine from his
person or clothing and wedge it into
the space where it was found without
leaving a trace of cocaine on his fin-
gers or clothing, but we can say that
the possibility of such an occurrence
is so exceedingly remote that no jury
could reasonably find beyond a reason-
able doubt that it happened.” I cannot
be certain I would have reached the
same result if  had asked whether “any
rational trier of fact could have found
the essential elements of the crime
beyond a reasonable doubt.”®?

When a case presents a serious
issue as to whether the evidence suf-
ficed to permit a jury to have faithfully
observed the reasonable doubt standard
in finding a defendant guilty, a review-
ing court will be more likely to enforce
that standard when it asks whether the
jury could reasonably have found guilt
beyond a reasonable doubt.

CONCLUSION

A jury charge quantifying the degree
of certainty necessary to find guilt
“beyond a reasonable doubt” and con-
scientious appellate review to assure
that a jury reasonably found guilt
“beyond a reasonable doubt” can help
assure that this venerated phrase is
taken seriously.

JON O.
NEWMAN isa
senior judge, United
States Court of Appeals
for the Second Circuit.
He has been a federal
judge for 47 years.
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65 (S.E. CHRIMES ED.,1942).

See Sir Thomas Starkie, Evidence 756 (1724),
quoted in 9 Wigmore on Evidence § 2497, at
409-10 (Chadbourn rev. 1991).

Inre Winship, 397 U.S. 358, 364 (1970). The Su-
preme Court had assumed that the reasonable
doubt standard was required, at least in federal
criminal trials, as early as 1881. See Miles v.
United States, 103 U.S. 304, 312 (1880).

Mullaney v. Wilbur, 421 U.S. 684, 701

(1975).

See, e.g., United States v. Hall, 854 F.2d 1036,
1037-39 (7th Cir. 1988) (“[W]e have decried the
use of instructions which attempt to define rea-
sonable doubt.”); see also Murphy v. Holland, 776
F.2d 470, 478-79 (4th Cir. 1985); United States v.
Davis, 328 F.2d 864, 867-68 (2d Cir. 1964). In one
case, a jury asked for a “layman’s” explanation
of “reasonable doubt,” and an appellate court
said the trial judge acted properly by simply
rereading the original charge. See People v. Redd,
266 A.D.2d 12, 12, 698 N.Y.S.2d 214, 215 (Ist Dep’t
1999). Humphrey v. Cain, 120 F.3d 526 (5th Cir.
1997), rev'd and remanded on other grounds, 138
F.3d 522 (5th Cir.) (en banc). The Second Circuit
has pointed out that “when a reasonable doubt
charge gives several definitions of reasonable
doubt, the likelihood that the jury will misun-
derstand any one definition is augmented by
the other problematic definitions that give it
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broader context.” Gaines v. Kelly, 202 F.3d 598,
609 (2d Cir. 2000).

See, e.g., United States v. Johnson, 343 U.S. 5, 6 n.1
(2d Cir. 1965), cited with approval in Johnson v.
Louisiana, 406 U.S. 356, 360 (1972); see also Jack-
sonv. Virginia, 443 U.S. 307, 317 n.9 (1979); 1 Leon-
ARD B. SAND ET AL., MODERN FEDERAL JURY INSTRUCTIONS,
9] 4.01, Instruction 4-2 (1993). The model instruc-
tions of some circuits use different variations of
this formulation. See, e.g., 3rd Circuit: “A reason-
able doubt is a fair doubt based on reason, logic,
common sense, or experience.”; 5th Circuit: “A
‘reasonable doubt’ is a doubt based upon reason
and common sense after careful and impartial
consideration of all the evidence in the case.”;
6th Circuit: “A reasonable doubt is a doubt based
on reason and common sense.”; 11th Circuit: “A
‘reasonable doubt’ is a real doubt, based on your
reason and common sense after you've carefully
and impartially considered all the evidence in
the case.”

See Chalmers v. Mitchell, 73 F.3d 1262, 1274 (2d
Cir. 1996) (Newman, then-C.J., dissenting) (“A
juror is entitled simply to have a gut feeling
that, after consideration of all the evidence, a
reasonable doubt remains in the juror’s mind.”).
InDavis, “the judge defined a ‘reasonable doubt’
as one for which, when asked what it is by a
fellow juror, ‘you can give a reason, then that
indicates that it is a reasonable doubt.”” 328

F.3d at 867. The Second Circuit stated that “the
instruction here given is ‘not approved’ and
‘perhaps unwise’ but is ‘not erroneous.” Id. at
868.

See Chalmers, 73 F.3d at 1268.

Seeid.; United States v. Farina, 184 F.2d 18, 23-24
(2d Cir. 1950) (Frank, J., dissenting); Pettine v.
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Territory of New Mexico, 201 F. 489, 495-97 (8th
Cir. 1912); Owens v. United States, 130 Fed. 279,
283 (9th Cir. 1904).

Jackson v. Virginia, 443 U.S. 307 (1979).

Id. at 317 (emphasis added).

See United States v. Byrd, 352 F.2d 570, 575 (2d
Cir. 1965); see also United States v. Indorato, 628
F.2d 711, 720-21 (1st Cir. 1980).

See, e.g., People v. Sims, 853 P.2d 992, 1024 (Cal.
1993); People v. Wong, 619 N.E.2d 377, 381 (N.Y.
1993); People v. Dahlin, 539 N.E. 2d 1293, 1296 (111
App. Ct.1989).

Victor v. Nebraska, 511 U.S. 1, 16 (1994).

See Morano, supra note 11, at 513-14.

Victor v. Nebraska, 511 U.S. 1(1994).

Id. at 18. A widely respected treatise recom-
mends a similar wording: a reasonable doubt is
“a doubt which would cause a reasonable person
to hesitate to act in a matter of importance in
his or her personal life.” 1 LEoNARD B. SAND ET AL.,
MopERN FEDERAL JURY INSTRUCTIONS, § 4.01, Instruc-
tion 4-2 (1993). The “hesitate to act” formulation
probably originated in a 1922 Alabama state
court case, Posey v. State, 93 So. 272, 273 (Ala. Ct.
App. 1922), and was first cited by a federal court
in 1939. See Bishop v. United States, 107 F.2d 297,
303 (D.C. Cir. 1939).

Holland v. United States, 348 U.S. 121 (1954).

Id. at 140 (internal citation omitted). Despite
this caution, the model charge of some circuits
use the “willing to act” formulation. See, e.g.,
5th Circuit: “Proof beyond a reasonable doubt,
therefore, is proof of such a convincing char-
acter that you would be willing to rely and act
upon it without hesitation in making the most
important decisions of your own affairs.” Sand,
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supra note 31; 11th Circuit: “Proof beyond a rea-
sonable doubt’ is proof so convincing that you
would be willing to rely and act on it without
hesitation in the most important of your own
affairs.” Id. The Fourth Circuit had upheld a trial
instruction that defined the requisite proof as
“such as you would be willing to rely and act
upon in the more important affairs of your own
life.” United States v. Love, 767 F.2d 1052, 1060
n.10 (4th Cir. 1985).

The “hesitate to act” formulation has been crit-
icized as “risking trivialization of the constitu-
tional standard.” United States v. Noone, 913 F.2d
20, 28-29 (Ist Cir. 1990).

Jack B. Weinstein & Ian Dewsbury, Comment on
the meaning of ‘proof beyond a reasonable doubt,’
5 L. ProBABILITY & Risk 167, 167-73 (2006).

James Franklin, Case Comment—United States
v. Copeland, 369 F. Supp. 2d 365 (E.D.N.Y. 2005):
quantification of the ‘proof beyond a reasonable
doubt’ standard, 5 L. ProBaBILITY & Risk 159, 159-65
(2006).

Peter Tillers & Jonathan Gottfried, Case Com-
ment—United States v. Copeland, 369 F. Supp.

2d 365 (E.D.NY. 2005): A Collateral Attack on the
Legal Maxim That Proof Beyond a Reasonable
Doubt Is Quantifiable?, 5 L. ProBasiLITY & Risk 135,
135-37(2006).

R.J. Simon, Judges’ Translations of Burdens of
Proof into Statements of Probability, THE TRIAL
Lawyer's Guipe 103 (1969).

Id. at 106.

Probability, WessTER's THIRD NEW INTERNATIONAL
DicTionAry (1986) (emphasis added).

In re Winship, 397 U.S. 358, 364 (1970) (quoting
Dorsen & Rezneck, In re Gault and the Future of
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Juvenile Law, 1 Fam. L. Q. 26 (1967)).
Jackson, 443 U.S. 307, 315 (1979).
Id.

1d.

FeDERAL JupicIAL CENTER, PATTERN CRIMINAL JURY
InsTRUCTIONS 28, INsTRUCTION 21 (1987).

Victor v. Nebraska, 511 U.S. 1, 23, 27 (1994) (Gins-
burg, J., concurring).

Thompson v. City of Louisville, 362 U.S. 199 (1960).

The Supreme Court had previously stated that
“[d]eportation . .. on charges unsupported by
any evidence is a denial of due process...."
United States ex rel. Vajtauer v. Commissioner,
273U.8.103 (1927).

Freeman v. Zahradnick, 429 U.S. 1111 (1977).
Id. at 1112-13.

Jackson, 443 U.S. 307 (1979).

Id. at 318.

Id. at 319

Id. at 324.

Id. at 326 (emphases added).

Brady v. Southern Ry., 320 U.S. 476, 479-80 (1943)
(emphasis added).

Id. at 327.

Id.

Based on a Westlaw search.

Jackson, 443 U.S. 307, 318 (1979).

United States v. Clark, 740 F.3d 808 (2d Cir. 2014).
Id. at 814 (emphases in original).

Jackson, 443 U.S. 319 (1979).
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