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CASE NOTE

Third Circuit Clarifies Ascertainability
Standard for Class Actions

In Byrd v. Aaron’s, Inc. (Byrd v. Aaron’s
Inc., 784 F.3d 154 (3d Cir. 2015)), the
U.S. Court of Appeals for the Third
Circuit wrestled once again with the
problem of ascer-
tainability in class
actions.

The complaint
alleged that the

To address apparent
confusion in how the

to objective criteria and is narrow;
and (2) that there is a reliable and
administratively feasible mechanism
for determining whether putative class
members meet the
class definition.

The Third Circuit
also declined to

defendants leased
computers containing
spyware that secretly
collected screen-

shots, keystrokes, and
webcam images from
the computers and
their users. Moving

to certify a class, the
plaintiffs proposed two
alternative definitions
for class membership.
The magistrate judge,
however, recommended
that the district court

requirement had been  modify its twofold

invoked and applied,
the Court emphasized
that the ascertainability
inquiry requires a plain-
tiff to show only (1) that
the class is defined with
reference to objective
criteria and is narrow;
and (2) that there is a
reliable and adminis-

inquiry on ascer-
tainability, refusing
to graft the district
court’s “underinclu-
sive” standard onto
the ascertainability
requirement. The
Court stressed that
people harmed by a
defendant’s actions
but who are not
included in the class
definition are simply
not bound by the
case’s outcome.

deny class certification

The Court also

for lack of ascertain- tratively feasible mech- declined to adopt

ability, concluding that
both proposed class

anism for determining

the lower court’s
“overly broad” stan-

membership definitions whether putative class  dard, finding that

were simultaneously
“underinclusive” and
“overly broad.”

The district court

members meet the

class definition.

the “overly broad”
standard improperly
blends Rule 23(a)
requirements with

adopted the magistrate

judge’s report and recommendation in
denying the motion to certify the class.
But the Third Circuit reversed and
remanded the district court’s decision,
explaining in detail the scope and
source of the ascertainability require-
ment. To address apparent confusion
in how the requirement had been
invoked and applied, the Court empha-
sized that the ascertainability inquiry
requires a plaintiff to show only (1)
that the class is defined with reference

the separate ascer-
tainability requirement.

Writing in concurrence, Judge
Marjorie O. Rendell argued that a
heightened ascertainability require-
ment defies clarification and narrows
the availability of class actions in a
manner that the drafters of Rule 23
never intended and that disserves the
public.
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