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There are many great judges.
Only some have a major impact on
our law — or even more rarely on our
larger culture and society — and most
of those do so, unsurprisingly, by being
judges. But a select few of these judges
make their mark as much off the bench
as they do on it.

Judge Jeffrey S. Sutton is one of
those. While he has served on the U.S.
Court of Appeals for the Sixth Circuit
for almost 20 years, you get the sense
that were it not for life tenure, he
would rather be sitting on the supreme
court of his native state of Ohio — or
any other state, for that matter. This is
because he loves state constitutions. At
one time, 50 or so years ago, state con-
stitutions were almost forgotten. They
have enjoyed a renaissance in recent
decades, but even then their appreci-
ation has been muted outside of state
courthouses and narrow bands of aca-
demics and publicinterestlawyers. And
yet, Judge Sutton is in the vanguard of
turning that small-r “renaissance” into
something positively Florentine.

Over the last few years, he has
committed himself to spreading the
gospel of state constitutionalism. He is
a coauthor of a state constitutional
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textbook! and in 2018 published 51
Imperfect Solutions: States and the
Making of American Constitutional
Law.> With thematic storytelling, the

latter book introduced the general
reader to how state constitutions and
state courts have protected various
rights when the U.S. Supreme Court
has fallen down on the job. He could
have stopped there and retired as by
far the most successful evangelist of
state constitutions in our young cen-
tury. But having reached the top, he did
not stop.

He's now written something much
larger and more comprehensive with
Who Decides? States as Laboratories
of Constitutional Experimentation
(Oxford University Press, 2021).> The
book presents the full landscape of
what state constitutions do on just
about every relevant subject in addi-
tion to the sexy one (rights). It is mostly
a primer, of sorts, on subjects such as
judicial review, the structure of state
executive branches, state administra-
tive law, state legislatures, and local
government. And rather than provid-
ing just a boring synopsis, he gives us
stories and history, plus a comparison
to how things work at the federal level.

Notice I said mostly a primer. A book
within a book is also interwoven into
the judicial review chapters. There the
judge lays out his own views on judicial



Judicature

review — and not just in state courts
but in federal ones as well. And it
takes him back into some of that sexy
territory.

The following is first a review of his
new book as a whole and, second, a
response to the judicial-review chap-
ters. That response is partly because
those chapters are especially inter-
esting, but also partly because the
judge personally asked me what I — an
advocate of a much more “engaged”
judiciary than he favors — thought of
one particular point: how to accom-
modate unenumerated-rights claims.
I like the book overall very much, and
the reader will learn a tremendous
amount from it. On judicial review,
however, I have my disagreements: I
think Judge Sutton ends up worrying
too much about how to interpret the
federal constitution when, in the area
of unenumerated rights, he could have
focused more on the state constitu-
tions that are otherwise the bedrock of
the book.

Split Executives

Perhaps the most obvious difference
between the federal constitutional
system and the state constitutional
system is the nature of the execu-
tive. Although many fights have been
spawned at the federal level over
whether we have a “unitary execu-
tive,” whatever view you take (and
I take no position here), the federal
presidency is pretty unitary compared
to the states. Almost no state has only
a governor in charge of its executive
branch — most have other elected offi-
cials whom the governor cannot fire.
This includes the attorney general,
who is independently elected in 43
states; only in Alaska and Wyoming
canthe AGbe selected and fired at will.®
A majority of states elect their secre-
tary of state and treasurer, and many
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Disunity can lead

to some interesting
disagreements about
who’s in charge, and
Judge Sutton tells some
interesting stories about
what can go wrong and
how state institutions
have sorted out those
power struggles.

elect all kinds of executive offices, from
obscure boards to South Carolina’s
“adjutant general.”

This disunity can lead to some inter-
esting disagreements about who’s in
charge, and Judge Sutton tells some
interesting stories about what can
go wrong and how state institutions
have sorted out those power struggles.
Often they're “settled out of court,”
so to speak, like disputes between the
president and Congress. But the state
courts generally see these issues as an
appropriate space for them to act as a
neutral arbiter, deciding on the merits
issues ranging from the scope of line-
item vetoes to conflicts between the
governor and the attorney general on
who can represent the state in court (an
underappreciated field to which Judge
Sutton devotes considerable space).

Ministers of Administrative Affairs

Another structural difference between
federal and state constitutional law
concerns the administrative state. As
Judge Sutton explains, the states have
often approached this “fourth branch”
of government more realistically than
the U.S. Supreme Court. At the fed-
eral level, the Court has famously
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given administrative agencies all kinds
of deference, including the nearly
complete nonenforcement of the non-
delegation doctrine (the principle that
would prohibit Congress from delegat-
ing its powers to other entities). Calls
to actually use the doctrine are met
with sky-is-falling rhetoric among
court-watchers. They would do well to
read Judge Sutton’s book. Twenty states
have strong nondelegation doctrines
“requiring delegations to agencies to
contain specific standards for agency
action.”® Only six have weak standards
comparable to those of the federal gov-
ernment. The rest fall in between, but
at least require more than the rubber
stamp that has effectively been federal
law since the New Deal. Yet somehow
these agencies administer the state. In
fact, as Judge Sutton explains, “many
state courts have not had a problem
with line drawing, one of the perceived
impediments to enforcing the nondel-
egation doctrine at the federal level.””

More common than nondelegation
problems are interpretation prob-
lems. Much of today’s administrative
law discourse concerns when courts
should defer to agencies in interpret-
ing statutes, usually in the context
of Chevron deference.? To hear some
defenses of that deference, you would
think it's written into the Constitution
itself. But, in the states, it's much less
common than you would think. State
courts are all over the place in terms
of how and when they defer to agency
interpretations of the law, and only a
few of them follow Chevron.® Ten have
outright rejected it.

Given that state courts (unfortu-
nately in both my and Judge Sutton’s
view) often follow the federal courts
when it comes to rights jurisprudence,
why do they not follow federal courts
on these administrative subjects?
Judge Sutton floats a few possibilities »
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but doesn’t offer a complete answer
(and neither do I). It seems that the
fact that judges are often elected may
take away some of the federal rhetoric
behind the importance of delegation
and deference. It could also be that
since state executive power is already
divided up — and thus limited — adding
a nondelegation doctrine doesn’t seem
as drastic. Whatever the reason, the
experience of the states demonstrates
that there are many tempests in tea-
pots when it comes to fears of the U.S.
Supreme Court taking a closer look at
the machinations of federal agencies.

Space doesn't permit much explo-
ration of the book’s other areas, but I
invite the reader to investigate Judge
Sutton’s surveys on state legislative
powers, redistricting, local govern-
ment, and constitutional amendment.
The redistricting issue has, of course,
been in the news in recent years with
courts such as Pennsylvania’s recog-
nizing partisan gerrymandering claims
as justiciable while the U.S. Supreme
Court has not.'® One point of particular
interest to me is the seeming death of
the constitutional convention. States
now appear content to serially amend
their constitutions — which most can
do relatively easily — and not gather
citizens together to rethink the whole
thing. They regularly did the latter
throughout American history but hav-
en’t done so in any state in almost 30
years. Judge Sutton guesses that fear of
modern interest-group politics is the
reason for this change, and he’s prob-
ably right.

Deference to Whom?

Now, I turn to the book within the
book on judicial review. Readers will
learn a lot from the book’s summary
of constitutional adjudication in the
states before Marbury v. Madison."?
This is a critical period for under-

One point of particular
interest to me is the
seeming death of

the constitutional
convention. States

now appear content to
serially amend their
constitutions — which
most can do relatively
easily — and not gather
citizens together to
rethink the whole thing
They regularly did

the latter throughout
American history but
haven’t done so in any
state in almost 30 years.

standing American judicial review
and is frustratingly unknown even to
most lawyers. Judge Sutton explains
that judicial review, as we know it, did
not exist under the prior British sys-
tem because “the Constitution” was
not written.® Indeed, as I'll address
below, after the Glorious Revolution of
1688, the Constitution was practically
synonymous with Parliament itself.
Parliament, with royal assent, could
change just about any law or custom.!
But when states started adopting writ-
ten constitutions, and state judges
started interpreting the acts of legisla-
tures with those constitutions in mind,
the obvious question arose: Which
prevails, the legislative act or the con-
stitution (the “higher” law)? And, in
turn, who decides which prevails, the
courts or the legislature itself?
“Higher law judicial review” was not
an entirely new idea. Judges had long

interpreted corporate charters, royal
proclamations, and other documents
with legal force to see if they con-
flicted with “the higher law” adopted
by Parliament.’ But in the new envi-
ronment things were a bit different.
The higher law was a written consti-
tution adopted by “the People,” but
the challenged law in a given case had
nevertheless been adopted by a state’s
legislative assembly, akin to Parliament
itself. Thus, even though they under-
stood the constitution was superior to
legislative acts, courts were reluctant
to declare those acts unconstitutional,
and from early days gave some degree
of deference to the legislatures.
Understandably, much scholar-
ship has focused on how “clear” the
irreconcilability between constitu-
tions and statutes needed to have
been in those early cases for courts to
determine a statute unconstitutional.’®
Some judges seem to have simply had
a canon of constitutional avoidance in
mind, while others espoused some-
thing we'd recognize today as judicial
restraint. As Judge Sutton repeatedly
— and honestly — emphasizes, judicial
review can be framed in very different
ways. On the one hand, a judge can be
seen as an independent observer sim-
ply interpreting a constitution and a
legislative act together and coming to
an independent judgment on whether
one overrides another, just like in any
conflict-of-laws analysis. On the other
hand, because the popularly elected
legislature that passed the act (a body
elected by the same voters who also,
at some point and in some way, ratified
the state constitution itself) already
judged it constitutional, judges should
defer to that interpretation. Two
examples of proponents of this latter
view, as Judge Sutton points out, are
Professor James Bradley Thayer, in his
1893 essay,"” and Judge Robert Bork, in
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his 1990 book.’® And although Judge
Sutton only mentions them in the
footnotes, I suspect for the conflict-of-
laws view he has in mind libertarians
such as Professor Randy Barnett' and
my former colleague Clark Neily,?°
who, like me, advocate for some form
of judicial engagement, where judges
do not bend over backward to transi-
tory legislative majorities.

Thayer Light

Judge Sutton takes what he consid-
ers a middle view between these
positions, providing two proposals.
Unfortunately, neither is convincing to
me. But the second raises an aspect of
state constitutionalism that I was hop-
ing his exploration of judicial review
would have included. I expand on it
here in the hope that perhaps he’ll dis-
cuss it in future work.

The first proposal is that judges
should defer to legislatures when the
text of the constitution is “unclear.”
“Absent clarity, the dispute is not
for judges to resolve,”” he writes.
He thinks Thayer went too far in
demanding that a court refrain from
overturning legislation unless it was
“unconstitutional beyond a reason-
able doubt,” which Judge Sutton says
makes constitutional interpretation
sound more like a murder trial. This,
claims Judge Sutton, would make
broad but important constitutional
provisions ineffective because “rea-
sonable doubt” implies the need for
specific evidentiary proof, whereas
the Constitution is actually designed
to lack specifics.”

[ appreciate this attempt, but I don’t
see a lot of daylight between “rea-
sonable doubt” and “clarity.” A state’s
lawyers can almost always argue a pro-
vision is “unclear.” “Equal protection,”
for example, will always be unclear
to somebody. I do, however, appreci-
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ate his separate critique of Thayer’s
contention that it's more permissible
for federal courts to review state laws
than federal laws. If federalism means
anything, it's that federal courts should
be more suspect of federal laws than
state ones.

The second proposal to reform judi-
cial review is interesting but misses a
big question. When it comes to judi-
cial review, Judge Sutton seems most
worried that judges will recognize a
constitution as protecting unenumer-
ated rights, or rights beyond those
explicitly listed in the document.
On this point, he espouses that, “If I
had my way, we would not have such
do-it-yourself judicial innovations.”**
But he recognizes not everyone will
agree, so he proposes a compromise:
Before the federal courts recognize
an unenumerated right in the U.S.
Constitution, wait until a “dominant
majority position” of state courts have
recognized that right under their own
state constitutions.

I understand this perspective and
this proposed bargain. The method of
tracking how many states protect a
right and federally protecting it once
that number clears a threshold is one
the Supreme Court is familiar with.?
However, we should recognize the
proposal for what it is: an atextual
and ahistorical compromise. Neither
the Constitution’s Due Process clauses
nor the 14th Amendment’s Privileges
or Immunities Clause nor the Ninth
Amendment (the usual provisions
argued to protect unenumerated
rights) properly derive their meaning
from what state courts say. Indeed, the
14th Amendment was adopted partly
because state courts were emphati-
cally not protecting various liberties.

But his proposal about a superma-
jority for unenumerated rights raises
a much more interesting question:
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What does Judge Sutton think about
unenumerated rights and state consti-
tutions? Strangely, he doesn’t address
that topic in any depth, though I sus-
pect he’s skeptical of unenumerated
rights at the state level as well.

Sovereign Citizens

What makes a state’s constitution dif-
ferent from an act of the legislature?
After all, there is no inherent need to
have a “higher law” document. The
British have had a legislature for hun-
dreds of years, incrementally changing
their constitutional order many times
directly through that legislature.? The
British politely call Queen Elizabeth II
their “sovereign,” but constitutionally
the ultimate lawgiver is the Queen-
in-Parliament. It derives much of its
legitimacy through its representation
of the people, but “the people” are not
sovereign themselves.?’ When it comes
to acts of Parliament, Parliament itself
is sovereign by definition, making its
acts constitutional by definition.

Of course, that’s not true in the
United States. Here, the ultimate law-
giver actually is “the people.” But here’s
the catch: In this context, “the people”
doesn’t simply mean a majority of vot-
ers. It’'s the people individually. They
individually delegate some power over
their rights to their state governments.
Moreover, that delegation is not the
kind imagined by Thomas Hobbes, who
argued that people delegate all author-
ity to an all-powerful sovereign.?®
Instead, it's more in the vein of John
Locke, whose view was more limited?:
We delegate a lot of power over our
lives, liberty, and property to the state
— but not all power. And we delegate
power through constitution-making
only. We don't delegate power when
we merely elect representatives to
the legislature or when those repre-
sentatives adopt legislation. That is »
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just an exercise of power already del-
egated by “the people.” In our system,
there are two steps: “higher law” con-
stitution-adoption and “ordinary law”
lawmaking. We could be like Britain
and have just one step. But — rightly or
wrongly — we don't.

How on Earth, you may ask, is this
relevant to interpreting today’s state
constitutions?

It is relevant because Americans
write constitutions against an assumed
backdrop of Lockean social con-
tract theory. For example, Maryland’s
Declaration of Rights of 1776 stated:
“That all government of right origi-
nates from the people, is founded in
compact only, and instituted solely for
the good of the whole.”*® The pream-
ble to Massachusetts’ Constitution of
1780 explained that “[tlhe body politic
is formed by a voluntary association
of individuals: it is a social compact,
by which the whole people covenants
with each citizen, and each citizen with
the whole people, that all shall be gov-
erned by certain laws for the common
good.”™' And Virginia’s 1776 Declaration
of Rights declared:

That all men are by nature equally
free and independent and have
certain inherent rights, of which,
when they enter into a state of
society, they cannot, by any com-
pact, deprive or divest their
posterity; namely, the enjoyment
of life and liberty, with the means
of acquiring and possessing prop-
erty, and pursuing and obtaining
happiness and safety.?

That language then made its way into
the Declaration of Independence. And
it was adopted and readopted across
American history from Illinois’s
Constitution of 1818, to Idaho’s of
1890,%* to Florida's of 1968.3%

Aslong as we have
written constitutions
and a (very defensible,
in my view) distinction
between the sovereign
acts of “the people” and
the nonsovereign acts
of their delegates, then
protecting unenumerated
rights will be a proper
function of judges.

What does this background mean
for interpreting constitutions? It
means that constitutions are charters
of limited government, not just for the
federal government but for state gov-
ernments, too. State governments are
often said to possess plenary power.
That’s wrong. States only possess the
power that “the people” have delegated
to them. This doesn’t mean state legis-
latures don’t have broad police powers.
They do. But because they do, state
constitutions place firewalls to miti-
gate the abuse of those powers. And
two big firewalls are bills of rights and
broad judicial review of those bills of
rights. Otherwise, the Lockean delega-
tion can quickly turn Hobbesian, or at
least British. And — here’s the nuance
Judge Sutton seems to have not consid-
ered — this Lockean firewall includes
the promise of judicial review to pro-
tect unenumerated rights.

The uneasiness of broad state powers
is perhaps most clearly expressed at the
end of Pennsylvania’s Declaration of
Rights, something that’s been in effect
since 1790: “To guard against trans-
gressions of the high powers which

we have delegated, WE DECLARE,
[tlhat everything in...[the Declaration
of Rights] is excepted out of the gen-
eral powers of government, and shall
forever remain inviolate.”® In other
words, the people have delegated pow-
ers to the state, but not to the degree
that those powers would allow the leg-
islature to violate their retained rights.
Accordingly, broad judicial review is a
way to keep the legislature in line.

Further, as rights are famously hard
to enumerate, allowing judicial review
to cover unenumerated rights is a way
to keep that review broad. Indeed, over
40 states either have a provision that
directly refers to unenumerated rights
(often called “baby Ninth Amendments”)
or provisions written so broadly, such
as the Lockean language quoted above,
that they essentially constitute an
unenumerated-rights provision.’ In
these states, judicial review of unenu-
merated rights is commanded by the
state constitutions.

This does not mean judges cannot
give deference to legislatures, such
as some kind of rebuttable presump-
tion. But anything approaching the
almost irrebuttable presumption of
Thayer turns the Lockean delegation
on its head.

I am certain many readers (and
maybe Judge Sutton) will say that this
sounds like angels dancing on pins.
Indeed, many state constitutions are
not all that hard to amend, making
constitutional amendments seem sim-
ilar to statutes. If so, why must judges
view the constitution as “higher” than
a statute, particularly when the statute
is often much closer to what “the peo-
ple” currently seem to want?

It's an interesting idea. The problem
is that it also justifies the supremacy
of the British Parliament and its lack
of a written “higher law” — exactly the
kind of supremacy American written
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constitutions are supposed to reject.
Thus, a rejection of stronger judicial
review in favor of the various flavors
of Thayerism is actually a call to be
more British.

Now, there’s a lot to be said for the
Westminster system of government.
It has worked well in many ways. But
it's not what our constitutional sys-
tem, whether at the state or federal
level, is designed to do. As long as
we have written constitutions and a
(very defensible, in my view) distinc-
tion between the sovereign acts of
“the people” and the nonsovereign
acts of their delegates, then protecting
unenumerated rights will be a proper
function of judges.

With so many other issues to
address, I do not fault Judge Sutton for
not engaging with Lockean firewalls.
But for him to fully flesh out his con-
stitutional bargain — the practice that
would allow federal protection of an
unenumerated right only after a criti-
cal mass of state courts have protected
it — he should further examine how
unenumerated rights work at the state
level. T think he will find that when
state judges interpret state constitu-
tions and find unenumerated rights,
it need not be the lawless exercise he
fears. Instead, it can be the lawful pro-
tection of, among other things, “the
people’s” retained right to “the pursuit
of happiness.”

Nevertheless, this homework assign-
ment does not detract from my recom-
mendation to read his book. It will be
the authority on state constitutions for
years to come.
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