
VISITING JUDGES

riding circuit
and beyond

20	 Vol. 106 No. 3

Published by the Bolch Judicial Institute at Duke Law. Reprinted with permission. 
© 2023 Duke University School of Law. All rights reserved. JUDICATURE.DUKE.EDU



Judicature 21

u

here is a curious phenom-
enon in the federal courts. 
An attorney recently 
arguing before the First 
Circuit found herself in 

front of a panel of three judges — two 
of that court, and retired Supreme 
Court Justice David Souter. A party 
bringing an appeal in Philadelphia had 
her case heard by two Third Circuit 
judges and a judge from the U.S. Court 
of International Trade. And a panel of 
the Ninth Circuit was composed of two 
court of appeals judges . . . and a dis-
trict judge from the Eastern District of 
Kentucky. (Kentucky!) 

Despite the fact that Article III judges 
are nominated for particular seats on 
particular courts, the federal system 
functions with judicial interchange-
ability every day. Hundreds of judges 
each year visit — or “sit by designation” 
on — another court, be it a court in a 
different location or in a different level 
of the judicial “hierarchy.” Collectively, 
these visitors help to decide thousands 
of cases in the federal courts each year.

Like all curious phenomena, the 
practice of sitting by designation 
prompts several questions. Why, 
exactly, are judges serving on courts 
other than their own (even if only tem-
porarily)?  When did the practice come 
about? How does it function today 
— which courts “borrow” judges and 
which courts “lend” them out?  And 
how do judges themselves, both those 

who have visited and those who have 
received visitors, view the practice?  
Drawing on an earlier article on the 
topic,1 this essay takes up these ques-
tions as it explores the reliance on 
visiting judges — and hopes to suggest 
modest ways of improving this under-
appreciated yet important feature of 
our federal courts.

The History of Visiting Judges

Though visiting other courts is a com-
mon practice in the federal judiciary 
today, it was not always so. As Peter 
Graham Fish put it, “[f]or many years 
the organization of the federal courts 
was based not only on frozen district 
boundaries but on frozen judges within 
those confines as well.”2  

Those frozen district boundaries 
were set by the first Judiciary Act in 
1789, which divided the country into 
three circuits3 and, within those, 13 
districts.4 Each district was autho-
rized one and only one district judge.5 
Throughout this time, such judges 
were not permitted to sit outside their 
own district. Even if a district judge 
recused himself from a particular case 
(meaning, effectively, that there was 
no judge in the district to hear it), the 
case was then transferred out — no 
outside judge stepped in. Judges were 
appointed and confirmed to particular 
seats on particular courts, and that was 
where they served. 

As with so many things, change 
came out of necessity. Throughout 
their early years, the courts lacked 
any sort of provision for disability or 
retirement. Accordingly, when a judge 
was not keeping up with his workload 
due to illness, solutions were limited — 
and dismal at that. In theory he could 
be removed (following conviction after 
trial on articles of impeachment) or 
he could resign (without a pension). 
Congress could also create another 
judgeship, but such a measure would 
have been considered drastic — an 
expensive enlargement of what was 
then a deliberately small federal 
judiciary. And so, it is perhaps unsur-
prising that a visiting scheme arose out 
of the need of a particular judge and his 
district. 
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When the Southern and Northern 
Districts of New York were cre-
ated in 1814, the judge of the former 
was authorized to hold court for 
the judge of the latter6 — due to the 
ill health of Judge Tallmadge of the 
Northern District. By way of back-
ground, Matthias B. Tallmadge and 
William P. Van Ness (known locally as 
Aaron Burr’s “second” in his duel with 
Alexander Hamilton) had been serv-
ing together as the two judges for the 
District of New York ever since New 
York obtained a second judgeship in 
1812. Then, in 1814, when Congress 
split the District in “An Act for the bet-
ter organization of the courts of the 
United States within the State of New 
York,”7 Judge Tallmadge was assigned 
to the northern half and Judge Van 
Ness to the southern half. The same 
act “made [it] the duty” of Judge Van 
Ness to hold district court “in the said 
northern district, in case of the inabil-
ity, on account of sickness or absence, 
of the said Matthias B. Tallmadge to 
hold the same.”8 

One might wonder why Congress 
created two separate districts within 
New York, if only then to permit 
(and in fact, require) one judge to 
assist the other. According to H. Paul 
Burak, former chairman of the Special 
Committee on the History of the 
Federal Courts, there was “[a]nimos-
ity between the two judges,” which 
“led Tallmadge to seek the separation 
of the State into two districts so that 
he might serve in one, unfettered by 
Van Ness.”9 Judge Tallmadge’s lobby-
ing efforts apparently paid off, though 
he may have had buyer’s remorse. He 
technically remained a judge of a sep-
arate district, but once Judge Van Ness 
was authorized to assist him, the latter 
conducted the majority of the work in 
the Northern District as well as all the 
work in his own. 

To be sure, the Act of 1814 can be seen 
as representing a modest allowance: A 
single judge was given permission to 
visit a single court. But it was a sem-
inal point in the history of visiting 
judges. As Judge Charles Merrill Hough 
remarked 120 years after the Southern 
District’s organization, “[w]hile the 
right of the District Judges in New 
York to sit as well in one District as the 
other, was a concession to Tallmadge’s 
physical weakness, it marks the begin-
ning of the system of using Judges 
out of their own Districts in order to 
relieve press of business.”10 

The system steadily expanded from 
that point on. 1850 saw the passage of 
a bill that permitted the use of substi-
tute judges in instances of “sickness or 
other disability of the judges of the dis-
trict courts” — not just those districts 
within New York.11 The one caveat was 
that the substituting judge had to be 
local; the circuit judge of the circuit 
in which the ailing district judge was 
located could designate another dis-
trict judge within the same circuit to 
hold court.12 If no circuit judge could 
make the designation, the chief jus-
tice of the United States could then 
designate any district judge within the 
circuit, or any district within a circuit 

“next immediately contiguous” to the 
one of the judge requiring assistance.13

Then, in 1852, the act was amended 
to authorize the relevant circuit judge 
or chief justice to designate a visitor if 
it appeared that “the public interests, 
from the accumulation or urgency of 
judicial business in any district, shall 
require it to be done.”14 This meant that 
visitors no longer needed to be substi-
tutes for an ailing judge; they could now 
come to provide relief to the court itself.

A similar pattern followed reliance 
on judges from farther afield. In 1907, 
Congress authorized the use of assis-
tance from any part of the country for 
disabled judges15 and then the same in 
1922 for workload relief.16 

Thus, a little over a century after 
Judges Tallmadge and Van Ness partic-
ipated in the first visiting arrangement, 
Congress permitted district judges 
from anywhere in the country to be 
certified to visit another court not sim-
ply because of the health of a single 
judge but for the health of a court and 
the public interest. Twenty years later, 
the same courtesy was extended to 
the courts of appeals, and today there 
stands a complete system for borrow-
ing and lending judges in the federal 
courts.17    

Visiting Today 
      

Visitors serve throughout the federal 
courts today, though their contribution 
is felt most significantly in the courts 
of appeals. That is, the last courts to 
be included in the practice of visiting 
judges presently gain the most from 
it. All told, 237 visiting judges sat with 
appellate courts between September 
2020 and September 2021, and partici-
pated in 2,910 out of 47,748 decisions.18  
Within that set, they helped decide 
1,280 out of 6,152 cases on the mer-
its after oral argument — or just over 
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20 percent.19 (By contrast, the district 
courts received 215 visitors who termi-
nated 1,713 out of 335,473 cases.20)  

Specifically, district judges from 
in and outside a circuit, other circuit 
judges, and judges from Article III 
courts of “special” jurisdiction — the 
Federal Circuit and the U.S. Court of 
International Trade — all lend their ser-
vices to various appellate courts.21 Even 
the Supreme Court has played its part 
— Justice David Souter has frequently 
visited the First Circuit since his depar-
ture from the Court, and his colleague, 
Justice Sandra Day O’Connor, visited 
nearly all of the circuits after she left 
the high bench. 

But not every court today receives 
visitors. The D.C. Circuit has long 
eschewed utilizing visiting judges of 
any kind to decide its cases, and more 
recently other circuits, including the 
Seventh and Tenth, have followed suit.22  

For courts that do rely upon visitors, 
the apparatus that developed into the 
early 20th century remains largely in 
place today: The chief of a circuit in 
need of assistance has the authority 
to invite a judge from within that cir-
cuit to sit by designation.23  If the judge 
being invited is an active judge, the 
chief judge of her district must con-
sent24; if the drafted judge is senior, the 
judge herself must consent.25

Intercircuit assignments are dif-
ferent, reinforcing Congress’ own 
distinction from earlier times. If help 
is sought from outside a circuit, a 
higher level of authority is required: 
The chief justice of the United States 
must give permission.26 The chief 
judge of the borrowing court must 
certify that assistance is needed and 
submit a request for aid to the Judicial 
Conference Committee on Intercircuit 
Assignments,27 which in turn handles 
the arrangements of visits and submits 
the formal request to the chief justice. 

Once again, if the judge being assigned 
is active, her chief judge must approve 
(along with the chief judge of the bor-
rowing circuit).28 And if the judge being 
assigned is senior, she must consent to 
the assignment.29

There is one final complication when 
bringing in an out-of-circuit judge: 
Intercircuit assignments must comport 
with the so-called “lender/borrower 
rule.” The nonstatutory rule dates 
back to 1997, when it was approved by 
Chief Justice William Rehnquist, and 
states that “a circuit that lends active 
judges may not borrow from another 
circuit within the same time period 
of the assignment; a circuit that bor-
rows active judges may not lend within 
the same period of the assignment.”30 
(Senior judges are exempt from this 
rule.31) 

Explaining – and Possibly 
Improving – the Practice 
Going Forward 

Finally, how do judges themselves feel 
about judicial visitors? Answering 
this question requires going beyond a 
close reading of the historical record 
and pushes one inside the courthouse 
doors to speak with judges directly. For 
the expanded scholarly project, inter-

views of dozens of federal judges were 
conducted, with the results shedding 
light on the current practice of sitting 
by designation. 

Though none of the appellate judges 
interviewed relished the thought of 
having strangers join them on the 
bench, they by and large noted the 
importance of visiting judges for 
workload relief. Indeed, some spoke 
of judicial emergencies on their courts 
— times when having outsiders step in 
was the only way to ensure that cases 
would be decided in a timely fashion. 
And while some judges noted poten-
tial limitations of visitors — that they 
might be overly deferential to “home” 
judges or might not shoulder the same 
weight of assignments — there was 
widespread recognition that the initial 
necessity rationale for permitting the 
practice remains a key rationale today. 

Importantly, the interviews revealed 
a separate benefit that went beyond 
caseload relief — one based upon infor-
mation exchange. Judges noted that in 
many (though not all) of the circuits, 
district judges are traditionally invited 
early in their tenure to sit by designa-
tion on their own court of appeals so 
that they may experience firsthand the 
appellate process and appreciate the 
norms and customs of that court. Those 
who had sat by designation when they 
were on the district court described 
it as quite valuable. Moreover, many 
observed that the benefits could run 
both ways, suggesting it could be help-
ful for more appellate judges to sit by 
designation on the trial court than the 
few who currently do. Specifically, sev-
eral of the judges stated that being “in 
the trenches” would give them a better 
window into the pressures the district 
judges face and the challenges asso-
ciated with trying cases. But none of 
the circuits surveyed had a tradition of 
sitting by “reverse designation,” that 

Given that there is 
another benefit to 
having judges sit by 
designation — that is, 
that district judges 
can learn more about 
the appellate court 
and its processes — 
perhaps all courts 
should consider 
permitting the 
practice. 
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is, sending appellate judges to district 
courts (and indeed, several appellate 
judges stated that they would be reluc-
tant to take on the assignment for fear 
of being reversed). 

Such feedback prompts new ques-
tions about the practice. The current 
divergent practices concerning visit-
ing judges would be understandable 
if visitors were brought in solely for 
workload relief. But given that there 
is another benefit to having judges sit 
by designation — that is, that district 
judges can learn more about the appel-
late court and its processes — perhaps 
all courts should consider permitting 
the practice. 

Then apart from what we might call 
a matter of intercircuit consistency 
is a matter of consistency across the 
federal courts as a whole. Given that 

a key benefit of visiting another court 
is acquiring information firsthand, 
perhaps more appellate judges should 
consider visiting the district courts, or 
sitting by “reverse designation.” There 
are no doubt difficulties associated 
with that practice (namely, an appellate 
judge visiting a district court would sit 
alone, while a district judge visiting the 
appellate court would have the benefit 
of two other judges). But if there are 
substantial benefits to be gained — as 
many of the judges suggest there are 
— it is worth asking if the practice of 
visiting should at least be encouraged 
in this direction. 

Ultimately, the practice of sitting by 
designation reveals itself to be more 
than an odd curiosity within the fed-
eral courts. Born out of the necessity 
of a single district over 200 years ago, 

the practice has become integral to the 
federal courts in current times. Today 
it involves hundreds of jurists of differ-
ent kinds, helping to decide thousands 
of cases each year. After appreciating 
the expansion of the use of visiting 
judges over the life of our courts, we 
may wonder if it is time to expand it, 
even if only slightly, once again. 

MARIN K. LEVY 
is a professor of law, 
director of the Program 
in Public Law, and 
academic director of the 
Bolch Judicial Institute 
(which publishes 

Judicature) at Duke Law School.

Published by the Bolch Judicial Institute at Duke Law. Reprinted with permission. 
© 2023 Duke University School of Law. All rights reserved. JUDICATURE.DUKE.EDU




