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En Banc or In Bank? Take a Seat...

BY MATT LILES' & ANTHONY B. SANDERS*

hy do judges and law-

yersuse the phrase “en

banc”? Why not just

say “the whole court”

instead of getting all
Continental? If the King’s English was
good enough for Jesus Christ,' as was
supposedly said by a Texas governor,
why isn’t it good enough for federal
circuit courts?

In this brief journey through time,
we attempt to answer these import-
ant questions — and explain why, when
federal appellate judges gather in
groups of more than three, they start
speaking another language.

“ENBANC” Sounps FRENCH —
AND It Is (Kinp OF)
“En banc,” in modern French, liter-
ally means “on bench” or “in bench.”
But modern French isn't the whole
story. After the Norman Conquest in
1066, William the Conqueror and his
Viking-descended buddies brought
their recently adopted Old French over
from Normandy to England. There,
0Old French made its way into English
law courts — and into the English royal
“court,” as in where King’s courtiers
gathered. Thanks to the Normans,
French became the most spoken lan-
guage in England’s central law and
administration.?

However, French wasn't the only
language used in official circles. Latin

“BANC/BANCUS” 1S
FROM GERMANIC ROOTS
AFTER THE FALL OF

THE WESTERN ROMAN
EMPIRE, BUT WHETHER
THE WORD WENT TO
[ATIN AND THEN TO
FRENCH FROM LATIN —
OR STRAIGHT TO LATIN
AND AT THE SAME TIME
STRAIGHT TO FRENCH
— IS A MYSTERIOUS AND
(GIVEN THE SOURCES)
PROBABLY UNANSWERABLE
QUESTION.

was, of course, the primary written
language of the age, and English was
by no means officially banished either.
Indeed, William the Conqueror himself
published legal documents in English
as well as Latin.* But for the two cen-
turies immediately following the
Conquest, the language of the King'’s
entourage (including his judges) was
French, and when lawyers orally
addressed the King's courts, they

endeavored to use that French.® Once
institutionalized, this use of French
became hard to shake, even after
the kings and judges began speak-
ing English in their daily lives.® Thus,
in English courts, the Normans’ Old
French evolved into “Law French.” Even
after its eventual demise by the 17th
century, numerous Law French words
remained in English legal practice.’

VuLcAr TONGUES
Having set the stage with this mélange
of language in England, we can move
on to the origin of the phrase “en
banc.” But for this we need to travel a
bit further back than 1066. Some mod-
ern sources state that the word “banc”
comes from Latin, including Second
Circuit Judge Jon. O. Newman in a piece
he wrote about the federal en banc sys-
tem.® While that might be kind of true,
it is not the whole story. “Banc” stem-
ming from Latin makes intuitive sense.
After all, French is a “Romance” lan-
guage, so called because the language
came from the Latin-speaking Romans
(not because the French are better lov-
ers). Indeed, some Latin dictionaries
contain the word “bancus,” meaning
bench,’ similar to the modern French
word. So it’s a safe assumption that
“banc” comes from the Latin “bancus.”
However, those Latin dictionaries are
referencing medieval Latin. Classical
Latin dictionaries usually lack the
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word “bancus.”® That’s because “ban-
cus” was not what a Roman from the
age of Julius Caesar would say to refer
to a bench (instead using words like
scamnum or subsellium). The word
“bancus” only entered the Latin lan-
guage in the Middle Ages, when the
language spoken by common people
in the former province of Gaul (which
now includes, among other countries,
modern-day France) was well on its
way to evolving from the local “vul-
gar” Latin (that is, the words normal
people actually said to each other) into
“French.”? This is the same process
that occurred in Spain (Spanish), Italy
(Italian), and various other once Latin-
speaking regions. Meanwhile Latin per
se (no pun intended) had become less a
language spoken among normal peo-
ple and more a language of scholars
and the clergy.” In other words, “banc/
bancus” is from Germanic roots after
the fall of the Western Roman Empire,
but whether the word went to Latin
and then to French from Latin — or
straight to Latin and at the same time
straight to French — is a mysterious
and (given the sources) probably unan-
swerable question.

The truth is, rather than dating back
to the days of Caesar, “banc” is one of
comparatively few French words to
descend from the folks who give mod-
ern France its name: the Franks. The
Franks, those conquerors who set up
shop in Gaul and then melded into the
local population (and its Latin-based
language), at first spoke a Germanic
language, just like the Angles and
Saxons who came to England. “Banc”
and “bancus” descend from a word that
is common in the Germanic language
family. And all of these versions of the
word seem to go back to the proto-
Germanic “bankiz,” which could mean
a bench but also a raised surface, like a
bank of a river." And if we want to go
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WHILE “BENCH” AND
“BANC” ARE GERMANIC
OR GERMANIC-
DESCENDED SIBLINGS,

IN THE POST-TO66 ERA
BOTH “BANC” AND
“BANCUS” BECAME
ASSOCIATED WITH MORE
THAN SITTING ON A LONG
FOUR-LEGGED STOOL.
AN “IN” WAS PLACED IN
FRONT OF THOSE WORDS
TO DISTINGUISH THE
CENTRALIZED COURTS OF
LLONDON (WHERE THE
JUDGES APPARENTLY SAT
ON A BIG BENCH) FROM
THE LOCAL COURTS
THROUGHOUT ENGLAND.

even further back, that word descends
from a proto-Indo-European word,
“bheg,” meaning to bend or curve.!
Modern West Frisian includes the
word “bank,” meaning “bench,”® as
does modern German. Further, among
Latin-descended tongues, “banc” isn't
only aword in French. Italian has a sim-
ilar word, “banco,” which — through
medieval money-changing habits over
tables with long benches — is how we
have the word “bank” (a place where
you stash your cash).” But it likely
entered Italian via another posse of
Germanic people, the Lombards, who
invaded northern Italy in the sixth
century. Also, although this mean-
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ing of “bank” comes into English via
Italian, “bank,” as in a bank of clouds
or cliffs, comes from Old English. And
while we're looking at Old, pre-1066,
English, note the word “benc” as well,
leading to the modern word “bench.”®

Thus, “banc” originates from a
Germanic word that itself is the ances-
tor of both “bank” (in two different
ways) and “bench.” While the Romans
may have done quite a few things for
us, “en banc” isn't one of them. The
Roman Empire (the western version,
that is) was done and buried by the
time bancus sat on its remains.

Now, here’s the tricky part for the
present story: Until only a couple of
centuries before the Norman Conquest,
there is very little written evidence of
“French.” The small amount of writing
to survive from this period in France
is overwhelmingly in Latin, which for
the most part continued being writ-
ten the same way as the Romans had,
even though the language spoken by
the common people had changed sig-
nificantly. So it’s hard to tell precisely
where “Latin” ended as a common
spoken language and “French” began.
No one seems to have distinguished
between French and Latin as separate
languages until around the year 800.2°
But “bancus” must have entered what-
ever we call the language well before
that, as the Franks gained control of
the region in the early sixth century. So
did the Old French “banc” come from
“bancus,” which in turn came from the
Frankish version of “bankiz?” Or did
whatever the original Franks said flow
separately into the two “languages”? It
probably depends on whether we want
to call the vulgar tongue of Gaul of
around 600 A.D. “Old French,” “late vul-
gar Latin,” “Romance” (as some scholars
have called it?), or whatever else. With
hardly any written record of anything
other than ecclesiastical Latin from this
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period, it's hard to say. But the import-
ant takeaway is this: By 1066, French
and Latin were understood to be dis-
tinct languages, and both had a word
meaning “bench” — banc or bancus,
respectively — that traced back to Gaul’s
Germanic conquerors.

THE EvoLurioN CONTINUES

While “bench” and “banc” are Germanic
or Germanic-descended siblings, in the
post-1066 eraboth “banc” and “bancus”
became associated with more than sit-
ting on a long four-legged stool. An
“in” was placed in front of those words
to distinguish the centralized courts
of London (where the judges appar-
ently sat on a big bench) from the local
courts throughout England. There is
evidence of the phrase “in banc” just
after the Norman Congquest, and over
the subsequent centuries it became
widely used.?? By the 1190s, the phrase
described the central royal court at
Westminster (predecessor to the
English superior common law courts)
to distinguish it from the judges who
traveled England to hear cases.?* Most
often, an appeal from a local jury trial
to the central court in London would be
described as “reserving a case for the
court in banc.”** But as Latin was often
used in legal documents, “in banco”
(“bancus” in the ablative case) was
common as well.?s That is, “in banco”
was used when documents were in
Latin and “in banc” when in French.

As both Latin and French mostly
faded away in English law (outside of
formulaic uses in statutes and other
legal documents), it's hard to say
whether the “banc” the English contin-
ued using was from one or the other.
Much of English law simply used the
King's English, after all. For example,
today we say “the King's Bench,” not
“the King's Banc.” But for whatever
reason, “in banc” remained as a term

Published by the Bolch Judicial Institute at Duke Law. Reprinted with permission.
© 2023 Duke University School of Law. All rights reserved. JUDICATURE.DUKE.EDU

in English distinguishing a group of
judges in London from the rest of the
country’s courts.

Nonetheless, “in banc” is not proper
French, although “in banco” is proper
(medieval) Latin. And at times, when
using French, the medieval English
seem to have used the proper “en
banc” when speaking of “the bench.”
For example, a statute from the time
of Edward I1I (in the Parliament of 1341)
referred to the King’s Bench as “en
banc le Roi,” and to what seems to have
been the Court of Common Pleas as “en
commune banc.”?® But the “in banc”
was used in subsequent centuries in
referring to a court in full. So was that
bad French, or was it Latin with the
“0” dropped? At some point, the dis-
tinction became irrelevant and those
phrases meant the same thing.

OLp BeNCHES ENTER THE NEW WORLD

The modern English meaning of the
phrase — that is, a full court hear-
ing a case, especially on appeal — was
imported into American legal termi-
nology before the founding, as with
most other English legal heritage. Early
on, it seems “in bank” (another variety)
was most popular in the United States,
with the earliest example in an opinion
by the Common Pleas of Philadelphia
County from 1785.2 The Pennsylvania
Supreme Court in particular was a fre-
qguent user of “in bank” in the early
19th century.?® “In banc” then slowly
appeared in state appellate courts
toward the middle of the 19th century,
either referring to themselves sit-
ting as a full court to decide cases or to
describe how another court was struc-
tured.?” Whether used with “bank” or
“banc,” the phrase seemed to refer to
an appeal from a trial court to the full
bench of a higher court, rather than
the more specific rehearing en banc
practice today.
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From what we can tell, it was not
until 1880 that the French preposition
“en” made its way into this nomen-
clature, first at the Supreme Court of
Louisiana.’® Perhaps it isn't surpris-
ing that this occurred in the home of
French-American culture. American
appellate courts took time to adopt the
new preposition, with the rest of the
19th century seeing only a handful of
“en banc” opinions. At the turn of the
20th century, however, the dam burst
wide open. From 1900 to 1910, there
were hundreds of uses of “en banc,”
just as there had been hundreds of uses
of “in banc” in the few decades prior.
To be sure, many courts still used “in
banc” in opinions in the 1900s — but
suddenly its “en” sibling was catching
up, virtually out of nowhere. The two
phrases stayed at a rough parity for a
few decades, although “en banc” began
to outpace the other in the 1930s and
1940s. By the 1950s, “en banc” finally
overpowered its rival, with roughly
five times as many uses across state
and federal courts.”!

The phrase’s meaning also grew
more specialized at the same time
its spelling was changing. The 1843
edition of Bouvier's American law dic-
tionary didn’t include any version of
the full phrase, but defined “BANC or
BANK” as either “[t]he seat of judgment
as banc le roy, the king's bench” or
“[tlhe meeting of all the judges or such
as may form a quorum, as, the court
sit in banc.”? By 1914, Bouvier’s dictio-
nary equated a court “sitting in banc”
with a “full court” and stated that the
phrase was reserved for “cases of
great importance.” (The phrase had
fallen out of use in England by this
point due to the reform of their judi-
cial system, which could have made it
easier for the meaning, or spelling, in
the United States to change.) And later
in the 20th century the phrase became
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even more technical and specific to its
modern-day meaning.

It is unclear why this shift in mean-
ing occurred. It's possible that some
state appellate courts began limit-
ing their full-bench approach to only
important appeals and more clini-
cally deployed “en banc” or “in banc”
as a label to distinguish those appeals
from cases using a subset of judges. In
1941, the United States Supreme Court
authorized federal courts of appeals
to hear particularly important cases
“en banc” without specifying whether
those cases had to come from a trial
or appellate court. When it did so, it
did not define the term — a move that
confirms it was already an established
part of American legal lingo.** By the
time Congress enacted Rule 35 of the
Federal Rules of Appellate Procedure
in 1967, however, the full-bench “in
banc” procedure was further limited to
reconsidering prior appellate decisions
of a panel of the same court.

The Supreme Court in 1941 also
spelled the phrase “en banc” — a deci-
sion that may have turbocharged the
general spelling change from “in” to
“en.” The Court (and federal courts of
appeals) continued to use that spell-
ing in subsequent cases. By contrast,
when Congress codified the process in
1948, it continued to use the “in banc”
spelling, and persisted in doing so until
1994, when it changed all mentions of
the phrase to “en banc” in the rules of
appellate procedure to match the fed-
eral courts. However, the 1948 statute
still says “in banc.”?

Almost all American jurisdictions
now use “en banc.” According to Bryan
Garner, Arizona and Maryland are the
only two jurisdictions that still use the
“in banc” spelling — though commenta-
tors in Maryland have openly wondered
why (with some believing the spelling
persists in allegiance to the spelling in
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(ONCE THE PHRASE
JUMPED THE POND,
JUDGES AND LAWYERS
IN THE NEW WORLD

— EITHER THOSE

IN LLOUISIANA WHO
ACTUALLY SPOKE FRENCH
AT HOME OR THOSE
ELSEWHERE WHO WERE
EDUCATED IN MODERN
FRENCH — ASSUMED
“IN” WAS AN ERROR,
AND THAT THE RIGHT
WORD WAS “EN.”

the state’s constitution).*® In addition,
the Supreme Court of California spells
it “in bank” with a “k” — perhaps making
it the only court in the English-speaking
world that still does so.

AMERICANS TALK BON FRENCH
In the end, “en banc” as it is used today
has only been with us since the mid-to-
late 19th century. Before that, with just
a few exceptions, it was all “in banc,”
“in banco,” and even “in bank.”

So why the change in modern times
in America? Here’s our (admittedly
speculative) thinking: Perhaps “in,”
though not a preposition in French,
was nonetheless used in Law French
due to the influence of Latin — where
“in” is a preposition. This use of “in”
worked just fine for the English, even
after they stopped speaking French
outside of the legal world; after all,
they were accustomed to all other
kinds of weird French and Latin words
floating around their courts.
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But it seems that once the phrase
jumped the pond, judges and lawyers
in the New World — either those in
Louisiana who actually spoke French
at home or those elsewhere who were
educated in modern French — assumed
“in” was an error, and that the right
word was “en.” Americans therefore
endeavored to “fix” the phrase, with-
out realizing that the phrase was never
broken in the first place.

The Oxford English Dictionary states
that the current-day British pronunci-
ation of en banc is “in bonk,” while the
American pronunciation is either “on
bonk” or “en bank.” Garner’s dictionary
considers both American pronuncia-
tions to be common and acceptable. In
Paris, you would ensure that you said
“on bonk,” with the “on” on the fancier
side. The phrase, however, does not
originate from modern French — but
from something much more interest-
ing — meaning that modern French
pronunciation need not apply.

All in all, this is only to say that “en
banc” is probably like “amicus”: pro-
nounced however the speaker wants
to pronounce it.
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