
Vol. 107 No. 3

BRIEFS
Judicature

Read and subscribe online at 
JUDICATURE.DUKE.EDU

2023–24 JUDICATURE 
EDITORIAL BOARD

JUDGE ROBIN L. ROSENBERG, CHAIR
U.S. District Court, Southern District of Florida

BEN AGUIÑAGA  
Associate, Jones Day

JUDGE JENNIFER D. BAILEY 
Eleventh Judicial Circuit of Florida

CHIEF JUSTICE ROBERT M. BRUTINEL
Arizona Supreme Court

JUSTICE REBECCA FRANK DALLET
Wisconsin Supreme Court

JUDGE BERNICE B. DONALD (RET.) 
U.S. Court of Appeals for the Sixth Circuit

MATTHEW J. EIBLE
Attorney-Adviser, Office of the Legal Adviser, 
U.S. Department of State

JUSTICE DOUGLAS M. FASCIALE
New Jersey Supreme Court

BRANDON L. GARRETT
L. Neil Williams Jr. Professor of Law, 
Duke Law School

SARA STERNBERG GREENE
Professor of Law, Duke Law School

JACK KNIGHT
Frederic Cleaveland Professor of Law and 
Political Science, Duke Law School

MARIN K. LEVY
Professor of Law, Duke Law School

JUDGE MICHAEL J. NEWMAN
U.S. District Court, Southern District of Ohio

JUDGE ANDREW J. PECK
Senior Counsel, DLA Piper   
(former U.S. Magistrate Judge, SDNY)

JONATHAN PETKUN
Associate Professor of Law, Duke Law School

JUDGE JOHNNIE B. RAWLINSON
U.S. Court of Appeals for the Ninth Circuit

JUDGE SAMUEL A. THUMMA 
Arizona Court of Appeals, Division One

JUDGE DON R. WILLETT 
U.S. Court of Appeals for the Fifth Circuit

AMY YEUNG
Vice President and Deputy General Counsel, 
Sallie Mae

he Bipartisan Safer Communities Act 
(BSCA) was enacted in 2022. One of 
the law’s goals is to reduce gun vio-

lence by strengthening background checks 
for potential gun purchasers between the 
ages of 18 and 21. It also closes the “boy-
friend loophole,” which previously enabled 
non-spousal partners with a criminal history 
of domestic violence to acquire firearms. To 
support states’ compliance efforts, the BSCA 
provides funding for state-based mental 
health and violence prevention services. 

The BSCA is one example of the critical 
role that state courts play in implementing 
federal policy. Under the Act, state courts 
must share juvenile records with state and 
federal authorities. But wide variation in 
how each state handles juvenile justice and 
recordkeeping presents logistical challenges 
that make the law difficult — and in some 
places nearly impossible — to implement. 

State courts play an important but often 
overlooked role in implementing federal 
policy. According to one study conducted 
by the National Center for State Courts,1 
over 275 sections of the U.S. Code ask state 
courts to either take or refrain from taking 
action regarding federal matters. Another 
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inquiry from the same study yielded 
over 300 provisions of federal law in 
which Congress imposes obligations 
on state courts. These policies touch 
on everything from national defense 
to foreign relations, child welfare to 
crime control, conservation to bank-
ing and finance, employment rights, 
trademark enforcement, consumer 
protection, and transportation. 

It’s clear that state courts play a 
critical role in federal policy. But as 
underscored by the complications aris-
ing from the BSCA’s implementation, 
that role is not always straightforward. 

Under the BSCA, the National 
Instant Criminal Background Check 
System (NICS) — operated by the FBI 
— is required to contact state authori-
ties to determine whether a potential 
purchaser under 21 has a disqualifying 
juvenile record or mental health adju-
dication that may prevent them from 
purchasing a firearm.2 The BSCA also 
amended existing federal gun con-
trol legislation by adding the phrase 
“including as a juvenile” to the list of 
disqualifying offenses that prohibit 
individuals from buying a firearm 
under 18 U.S.C. § 922(d)3 (Section 922(d) 
lists other disqualifying conditions 
such as having renounced one’s cit-
izenship, having significant mental 
health issues, or being under indict-
ment or having been convicted of any 
felony offense).4 

When an individual seeks to pur-
chase a gun from a federally licensed 
firearms dealer, prior to making the 
sale, licensees who contact NICS for 
the purpose of conducting a back-
ground check must wait for NICS to 
contact state authorities to determine 
whether the individual is a prohib-

ited person under the Act.5 In the case 
of potential purchasers under 21, this 
involves NICS contacting state crim-
inal history repositories, juvenile 
justice information systems, and local 
law enforcement agencies. For this to 
occur, state courts must first share rel-
evant information under the law with 
the state repository. And in some cases, 
state courts themselves may receive 
an NICS inquiry if they house juvenile 
records.6 

But ambiguities in interpretation 
and incongruities in application have 
left some state courts unsure of what 
information they are required to share 
under the BSCA. Further, many states 
protect juvenile records in a way that 
limits their disclosure except under 

certain circumstances. Whether these 
circumstances include compliance 
with the BSCA is unclear. These chal-
lenges are compounded by conflicts 
between state and federal law and 
raise potential issues of preemption. 

One major issue is that federal and 
state law use competing terminol-
ogy to refer to juvenile offenses. As a 
result, some state courts cannot fol-
low certain provisions of the BSCA 
because their laws do not have a state 
equivalent to the federal text. State 
courts typically refrain from finding 
juveniles “guilty” or from determining 
that a juvenile has been “convicted” of 
a “crime.” Rather, state courts recog-
nize the difference between juvenile 
court proceedings and adult criminal 
proceedings by referring to juvenile 
“adjudications” for certain “acts” or 
“offenses.”7 Additionally, many states 
have laws prohibiting juvenile adjudi-
cations from being treated like adult 
convictions. 

For instance, the BSCA prohibits a 
potential buyer under 21 from pur-
chasing a firearm if, as a juvenile, the 
person was “under indictment for” or 
“convicted” of a “crime” punishable by 
a prison term of greater than one year.8

Because state courts distinguish juve-
nile offenses from adult crimes and do 
not recognize juveniles as having been 
“convicted” of a “crime,”9 some state 
courts cannot provide relevant records 
to NICS or the state agencies respon-
sible for transmitting the information 
to NICS.

Another example of this legislative 
incongruity relates to gun prohibitions 
based on mental health history. The 
BSCA amended 18 U.S.C. §  922(d)(4) — 
which bars someone from purchasing a u
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firearm if the person 
was previously “adju-
dicated as a mental 
defective” or “com-
mitted to any mental 
institution” — to clar-
ify that a person falls 
under this category 
only if these events 
occurred when the 
person was “16 years 
of age or older.”10 

While this amend-
ment may seek to 
ensure that the law 
is not punishing 
those who experi-
enced mental illness 
as young children 
but have since been 
effectively treated, 
it does not recog-
nize that some states 
neither adjudicate 
juveniles as “mental[ly] defective” nor 
“commit” juveniles to mental institu-
tions.11 Instead, they may rely upon 
separate abuse, neglect, or dependency 
statutory processes to address juvenile 
mental health concerns. As a result, 
some state courts may be unable to 
share certain juvenile mental health 
records.

Other states may 
adjudicate juveniles as 
“mental[ly] defective” 
but define the term 
differently than fed-
eral law. Although this 
provision has been 
defined by federal reg-
ulation,12 and states 
are generally bound 
by agency interpreta-
tion of federal law, not 
all state definitions of 
“adjudicated as a men-
tal defective” may be 
covered by the federal 
regulation. States may 
define “adjudicated as 
a mental defective” 
as a juvenile ordered 
to complete inpatient 
mental health treat-
ment, a juvenile with 
an intellectual disabil-

ity, or a juvenile found not competent to 
proceed. While the regulation appears 
to cover these definitions, others may 
not fall within the regulation’s scope. 
As a result, some state courts are left 
unsure of what juvenile mental health 
records may be shared under the BSCA.

The NCSC has published a docu-
ment outlining issues state courts 

should consider when developing pol-
icies and procedures for implementing 
the BSCA, including information on 
adapting existing information-sharing 
systems to facilitate appropriate shar-
ing of records. For more information 
and guidance, see http://tinyurl.com/ 
yeysv6fm. 

State courts play a larger role in our 
federal system than just hearing state 
cases. They have concurrent jurisdic-
tion with federal courts, and they can 
decide issues of federal law. State pro-
cedural law often governs the course 
of federal claims in state courts, and 
state procedural rulings over a fed-
eral issue are typically respected by a 
federal court.13 State courts are also 
obligated by Congress to fulfill a vari-
ety of federal legislative mandates. 
As states wrestle with the implemen-
tation of the BSCA, perhaps these 
challenges will lead to improved coor-
dination and greater consideration of 
the role state courts must play in the 
development and implementation of 
federal policy.

— HOPE FORBUSH SHARRETT 
is a court management consultant at the 

National Center for State Courts and 
a graduate of William & Mary Law School.
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