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n the Federal Rules of Evidence, the 
predominant rule on expert tes-
timony is Rule 702. On December 

1, 2023, the rule was amended after 
six years of work by the Judicial 
Conference Advisory Committee on 
Evidence Rules, for which I have served 
as reporter since 1996.1 Here I provide 
an account of how the amendment 
came to be, in the hope that this “insid-
er’s view” will help the reader better 
understand the amendment’s goals 
— and how the rulemaking process 
actually works. 

The amendment to Rule 702, in my 
view, accomplishes three goals: 1) It 
emphasizes that the reliability require-
ments of the rule must be established 
by a preponderance of the evidence, 
rejecting lower court case law that held 
that defects in reliability were mat-
ters of weight and not admissibility; 2) 
It requires the court to closely assess 
whether the expert’s opinion reflects 
a reliable application of a reliable meth-
odology, and to exclude the opinion if 
it overstates what the methodology 
supports; and 3) The Committee Note 
to the amendment focuses on forensic 
evidence and suggests that overstate-
ments (such as testimony about a “zero 
rate of error”) are impermissible. 

Genesis of the Change

The road to the amendment began with 
a phone call that I received in 2016 from 
Dr. Eric Lander, Co-Chair of a project 
sponsored by the President’s Council 
of Advisors on Science and Technology 
(PCAST). Dr. Lander told me that PCAST 
was reviewing forensic testimony 

offered in federal and state courts, 
and asked me whether the Advisory 
Committee could write a Committee 
Note that would set forth standards 
to assure that forensic testimony 
would be valid and not overstated. I 
informed him that, by statute, Advisory 
Committee Notes can be written only 
as part of an actual rule amendment.2 
He asked whether the Committee could 
“change a comma” in Rule 702 and use 
that as an excuse to write a lengthy 
Committee Note providing reliability 
requirements for forensic evidence. 
I told him that this was also not pos-
sible because the policy of the Rules 
Committee is that Committee Notes are 
to explain and amplify textual changes, 
and not to set wide-ranging standards 
beyond the text. 

I was nevertheless convinced by 
the PCAST report that something 

needed to be done about the sad state 
of forensic expert testimony,3 and 
that an amendment could impose use-
ful safeguards on admissibility and 
overstatement. Because the Advisory 
Committee on Evidence Rules is not 
composed of scientists, it was clear that 
any venture into forensics required 
background research and input from 
experts on forensics (and its flaws). 
So the Committee convened a sym-
posium in 2017.4 Participants included 
Dr. Lander; a bevy of statisticians; 
others who worked on the PCAST proj-
ect; Federal Judges Jed Rakoff, Alex 
Kozinski, and Patti Saris; legal scholars; 
and representatives of the Department 
of Justice (DOJ). I found that the sym-
posium (together with the PCAST 
report) established the following:  

1. Virtually all of the forensic disci-
plines are inherently subjective,
with fundamental premises that
have not been established empir-
ically, and with no indication of a
rate of error.

2.	Forensic experts routinely over-
state their conclusions. That is,
they are allowed by courts to state
their conclusions to a degree of
certainty that is not supported by
the methodology.5

At a meeting after the Symposium, 
the Advisory Committee resolved to 
consider the possibility of an amend-
ment to the Evidence Rules that would 
regulate the admissibility of forensic 
expert testimony. At that meeting I also 
informed the Committee of a recent 

I I was convinced by 
the PCAST report 
that something 
needed to be done 
about the sad state 
of forensic expert 
testimony, and that 
an amendment 
could impose useful 
safeguards on 
admissibility and 
overstatement.
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[REJECTED]

William & Mary Law Review article6 
that flagged a different concern about 
Rule 702: Federal courts were ignoring 
some of the admissibility requirements 
that had been added to Rule 702 in 2000 
— specifically, that the expert’s opinion 
must be based on sufficient facts or data 
(Rule 702(b)) and that the expert must 
have reliably applied reliable principles 
and methods to the facts of the case 
(Rule 702(d)). As the article described, 
many courts have stated that defects 
in an expert’s basis, and misapplica-
tion of methodology, are questions of 
weight and not admissibility.7 In fact, 
because they are admissibility require-
ments, the proponent must show them 
by a preponderance of the evidence. 
Essentially, many courts had treated 
these requirements under Rule 104(b) 
of the Federal Rules (a standard of “suf-
ficient to support a finding”) as opposed 
to Rule 104(a) (a preponderance of the 
evidence).

After that meeting, the Chair of the 
Evidence Rules Committee established 
a Subcommittee to investigate the 
possibility of amending the Rules to 
address both the problems of forensics 
and the problem of courts misapplying 
the Rule 702 admissibility require-
ments. What follows is a discussion of 
the Committee’s work on both fronts.

Addressing Forensics Issues

A New Rule [rejected]. With the help 
of Dr. Lander, I drafted a rule on foren-
sics that I proposed as a new Rule 707. 
I did not attempt to add forensic-spe-
cific limitations to Rule 702, since it is 
obviously intended to be a rule of gen-
eral applicability. Instead, I proposed as 
follows:

Rule 707. Testimony by Forensic 
Expert Witnesses. If a witness is 
testifying on the basis of a forensic 

examination the proponent must 
prove the following in addition to 
satisfying the requirements of Rule 
702:

(a) the witness’s method is repeat-
able, reproducible, and accurate
for its intended use — as shown by
empirical studies conducted under
conditions appropriate to that use;

(b) the witness is capable of applying 
the method reliably — as shown by
adequate empirical demonstration
of proficiency — and actually did so;
and

(c) the witness accurately states, on
the basis of adequate empirical evi-

dence, the meaning of any similarity 
or match between the evidentiary 
sample and the source sample. 

The Subcommittee, and the Committee 
thereafter, rejected the proposed 
amendment. It found the following 
problems with the proposal:

1. How does it relate to the Rule 702 re-
quirements, which still apply? There
is obvious overlap between Rule
702(d)’s requirement of reliable ap-
plication and proposed Rule 707(b).
Courts would likely have difficulty
parsing these differences, and the
probable result would be that many
courts would just default back to
the Rule 702 standards.

2.	How is “forensic” defined? Was it
limited to feature-comparison fo-
rensics, in which the features of an
evidentiary sample are compared to
a control (e.g., fingerprints, shoe-
prints), which was the focus of the
PCAST report? Or did it also include
other forensic methods, such as
arson detection, which are prob-
lematic as well? Notably, the PCAST
report does not define the term “fo-
rensic,” and the word was nowhere
in the then-existing Evidence Rules.

3. Why pick on forensics? It’s fair to
say that opinions from a number of
questionable disciplines have been
admitted under Rule 702. Experts
on human factors and linguistics
patterns come to mind. Because of
the institutional interests support-
ing forensic disciplines (i.e., the
forensic expert community and
the DOJ), the optics of singling out
forensics as the only expertise with
a specific rule addressed to it are
not optimal.

Federal courts were 
ignoring some of 
the admissibility 
requirements that 
had been added to 
Rule 702 in 2000 
— specifically, that 
the expert’s opinion 
must be based on 
sufficient facts or 
data (Rule 702(b)) 
and that the expert 
must have reliably 
applied reliable 
principles and 
methods to the facts 
of the case (Rule 
702(d)). 
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[REJECTED]

[REJECTED]

[REJECTED]

Besides rejecting a separate Rule 
707, the Subcommittee, and then the 
Committee, went on to reject a num-
ber of other suggestions with regard 
to forensics.

A Science-Focused Committee Note 
[rejected]. First, it rejected suggestions 
that the Advisory Committee should 
draft a lengthy Committee Note that 
would set forth detailed scientific stan-
dards for forensic disciplines. Such a 
Note would go well beyond whatever 
textual change could be made to the 
rule. The Note would require significant 
scientific input and could run into the 
same controversies regarding sources 
and standards that arose with PCAST.8 
And it would run the risk of becoming 
outmoded by scientific developments 
and developing forensic disciplines. 

A Best Practices Manual [rejected]. 
Second, it rejected the PCAST report’s 
proposal that the Committee prepare 
a best practices manual. Such a man-
ual could not have been published 
as a work of the Committee, whose 
authority is limited to rulemaking, and 
a Committee-sponsored Best Practices 
Manual could look like an attempt to 
establish Evidence Rules outside the 
rulemaking process. And a work by 
individual authors (e.g., the Reporter 
and Committee members) would not 
be as influential as a work issued by the 
Advisory Committee. Moreover, such 
a manual would be difficult to write — 
requiring a dip into the deep end of the 
science pool, treading in an area of high 
controversy. Finally, the Committee 
recognized the unfortunate fact 
that most courts have generally not 
budged from precedent in the face of 
reports from the National Academy of 
Sciences and PCAST. So why would a 
best practices manual have any effect?  

A Prohibition on Overstatement 
[rejected]. An opinion that is qual-
ified, even if properly so, is less 
impactful on the fact finder.9 Thus, 
among both forensic and nonforen-
sic experts, overstatement is common. 
The Subcommittee recommended 
further consideration of an amend-
ment to Rule 702 that would prohibit 
experts from overstating their opin-
ions. While overstatement is endemic 
in the forensic field, any rule on over-
statement lodged broadly in Rule 702 
would necessarily apply to all experts. 
That said, it seemed obvious to me that 
while the Committee was not in a posi-
tion to crunch data like PCAST did, it 
was in a position to regulate experts 
who overpromise in their conclusions. 
Consequently, I drafted the follow-
ing amendment for the Committee’s 
consideration (proposed new text in 
italics):

A witness who is qualified as an 
expert by knowledge, skill, expe-
rience, training, or education may 
testify in the form of an opin-
ion or otherwise if the proponent 
demonstrates by a preponderance 
of the evidence that:

(a) the expert witness’s scientific,
technical, or other specialized
knowledge will help the trier of
fact to understand the evidence or
to determine a fact in issue;

(b) the testimony is based on suffi-
cient facts or data;

(c) the testimony is the product of
reliable principles and methods;

(d) the expert has reliably applied
the principles and methods to the
facts of the case; and

(e) the witness does not overstate
the conclusions that reasonably may 
be drawn from a reliable application 
of the principles and methods.

The overstatement amendment was a 
tough sell — even after I submitted a 
case law digest indicating that over-
statement by a forensic expert could 
be found in about 25 percent of the 
reported federal criminal cases. The 
major opposition was, unsurprisingly, 
DOJ. It sent a letter to the Chair rec-
ommending that the overstatement 
amendment should be delayed (mean-
ing killed) because the Department was 
promulgating Uniform Language for 
Testimony and Reports (ULTRs) that 
are designed to limit overstatement by 
forensic experts. As the Department 
put it: “The issue can be monitored in 
future meetings, and an amendment 
re-visited in the future if deemed nec-
essary.” Monitoring and studies are 
where rule amendments go to die. 

The ULTRs published by the 
Department prohibit an expert sub-
ject to them from testifying to a zero 
rate of error, or to a conclusion to a 
“reasonable degree of certainty” — 
a meaningless and confusing term. 
Despite the DOJ’s apparent good faith, 
it is pretty apparent that the ULTRs 
are not the solution to the problem of 
overstatement. This is so for a number 
of reasons:

• Leaving protections up to DOJ
means that failure to comply would
not be actionable — even though
the result might be an unjust con-
viction or a guilty plea that would
not otherwise have been entered.

• The Department’s reforms, as sal-
utary as they are, would not affect
overstatement by experts outside
the purview of DOJ. For example,
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in many federal cases, ballistics tes-
timony is provided by state experts.  

• Administrations and objectives
change, and there is no guarantee
that the Department’s protocols
will remain in place — administra-
tions change, objectives change,
and nobody has a right to enforce
an existing DOJ protection. With
an amendment to Rule 702, there
is a pretty strong guarantee that
limitations on overstatement will
remain in place.

• Most importantly, the ULTRs
allowed the expert to testify to
a “source identification.”10 The
distinction between a “source
identification” and a “match” was
explained to me at four separate
meetings, and I never got it. If a
relatively sane person with 40
years of evidence experience
cannot understand the difference
between a “source identification”
and a “match,” then how could a
juror? How could a juror under-
stand the statement: “I am making
a source identification, but not to
the exclusion of all other sources?”
Ultimately, a “source identifica-
tion” is an overstatement when the
forensic opinion is reached by a
subjective process prone to error.
The DOJ Uniform Language at-
tempts to walk a fine line between
allowing the forensic expert to
testify to identity of the source of a
crime scene sample, and disavow-
ing any certainty that this is in fact
the case. But there is no line there
to walk. According to the Uniform
Language, a “source identification”
of, say, a toolmark means only that
the examiner has seen sufficient
pattern agreement to “provide
extremely strong support for the

proposition that the two toolmarks 
came from the same source and 
extremely weak support for the 
proposition that the two toolmarks 
came from different sources.” 
While this sounds as though the 
strength of the evidence is based 
on a statistical assessment, the 
Uniform Language makes clear 
that this is merely the examiner’s 
opinion and has no statistical foun-
dation.  

Nevertheless, DOJ’s arguments surely 
persuaded some Committee members 
that an amendment on overstate-
ment was unnecessary. Clearly the 
Department has an outsized effect on 
the rulemaking process. Since 1996, 
only one amendment to the Federal 
Rules of Evidence has been adopted 
over the Department’s objection: the 
2000 amendment to Rule 701, which 
sought to clarify the line between lay 
and expert testimony. 

There were other objections to 
an across-the-board limit on over-
statement. There did not appear to be 

disagreement with the premise that 
experts other than in forensics often 
overstate their opinion. Indeed experts 
are encouraged to state their opinion 
as definitively and superlatively as pos-
sible. An opinion that is qualified, even 
if properly so, is less impactful on the 
fact finder.11 Rather, the Committee’s 
concerns were about the need for an 
amendment barring overstatement, 
and the problems that amendment 
might create. 

As to need, some members believed 
that overstatement was already 
prohibited by the rule’s existing 
requirement that reliable methodol-
ogy must be reliably applied. A forensic 
expert who claims a zero rate of error 
should be excluded under the existing 
rule because the subjective method-
ology cannot support that conclusion 
— thus the methodology has not been 
reliably applied. This is a legitimate 
point, but the rejoinder is that over-
statement is happening under the 
existing rule, so it would make sense 
to add something more specific in the 
rule to control the problem. 

But the major concern was that a 
specific limitation on overstatement, 
applied beyond forensics, could end 
up in wordsmithing controversies 
for virtually every opinion. For exam-
ple, if an accidentologist testifies that 
the accident was “definitely caused 
by the defendant veering out of his 
lane,” is “definitely” an overstate-
ment? Do we need to get a thesaurus 
out? Comments like this dominated 
the discussion in several meetings. The 
Committee also received unsolicited 
letters from both plaintiffs and defen-
dants groups that expressed concern 
about an overstatement amendment 
improperly intruding into an expert’s 
choice of words. 

Still, a minority of Committee mem-
bers, most notably the public defender, 

Since 1996, only 
one amendment to 
the Federal Rules 
of Evidence has 
been adopted over 
the Department’s 
objection: the 2000 
amendment to Rule 
701, which sought 
to clarify the line 
between lay and 
expert testimony. 
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continued to favor a limitation on 
overstatement in the amendment. And 
these members pointed out that, with 
no textual change, any opportunity to 
express concerns about forensic over-
statement in the Committee Notes 
would be lost.

 
The Outcome: Revisions to Rule 702 
and a Committee Note. Eventually, 
a compromise was reached. Judge 
Thomas Schroeder, who chaired the 
Subcommittee, suggested that the 
existing Rule 702(d) could be tweaked 
to indicate that a court should focus on 
excluding clearly overstated testimony 
from any expert.11 The Committee ulti-
mately approved the following slight 
change to Rule 702(d): 

(d) the expert has reliably applied 
expert’s opinion reflects a reliable 
application of the principles and 
methods to the facts of the case.

The goal of the change was to encour-
age courts to focus directly on the 
opinion, to see if it is sufficiently tied 
to the methods used; the focus is not 
on the application per se, but on an 
assumption that if the opinion itself 
seems to go further than the method-
ology allows, then there is a problem in 
the application that requires exclusion. 

This change to the text then justified 
a passage in the Committee Note to be 
directed at forensic evidence. It’s more 
than a comma. And while the amend-
ment applies to all expert testimony, 
there is nothing wrong, and every-
thing right, in letting the reader know 
the most important problem to which 
the text is directed. 

The Committee Note language was 
worked out, word for word, between 
DOJ, Judge Patrick Schiltz, and myself. 
Judge Schiltz was especially effective in 
crafting the Note so that it would regu-

late overstatement of forensic experts. 
The paragraphs ultimately adopted are 
as follows:

Rule 702(d) has also been 
amended to emphasize that each 
expert opinion must stay within 
the bounds of what can be con-
cluded from a reliable application 
of the expert’s basis and meth-
odology. Judicial gatekeeping is 
essential because just as jurors may 
be unable, due to lack of specialized 
knowledge, to evaluate meaning-
fully the reliability of scientific and 
other methods underlying expert 
opinion, jurors may also lack the 
specialized knowledge to deter-
mine whether the conclusions 
of an expert go beyond what the 
expert’s basis and methodology 
may reliably support.  

The amendment is especially 
pertinent to the testimony of 
forensic experts in both criminal 
and civil cases. Forensic experts 
should avoid assertions of abso-
lute or one hundred percent 
certainty — or to a reasonable 
degree of scientific certainty — if 
the methodology is subjective and 
thus potentially subject to error. In 
deciding whether to admit foren-
sic expert testimony, the judge 
should (where possible) receive an 
estimate of the known or potential 
rate of error of the methodology 
employed, based (where appro-
priate) on studies that reflect 
how often the method produces 
accurate results. Expert opinion 
testimony regarding the weight of 
feature comparison evidence (i.e., 
evidence that a set of features cor-
responds between two examined 
items) must be limited to those 
inferences that can reasonably be 
drawn from a reliable application 

of the principles and methods. This 
amendment does not, however, 
bar testimony that comports with 
substantive law requiring opinions 
to a particular degree of certainty.

In sum, as to forensics, the pertinent 
textual amendment is subtle. And sub-
tle rulemaking is problematic. But I am 
convinced that the result reached was 
the best possible one under the cir-
cumstances, and that courts can rely on 
the textual change and the Committee 
Note to further the important goal 
of preventing forensic experts from 
overstating their opinions.
 
Addressing Admissibility/
Weight Issues 

Rule 702 as amended back in 2000 set 
forth admissibility requirements. The 
intent, as expressed in the Committee 
Note, was that the proponent would 
have to satisfy those requirements by 
a preponderance of the evidence.12 Yet 
many courts stated plainly that ques-
tions of sufficient facts or data and 
proper application were matters of 
weight and not admissibility.

Confusion about the Standard. Why 
this failure to follow the rule? Even 
though the 2000 amendments came 
seven years after Daubert, that case 
remained good law, and those more 
inclined to look at Daubert could find 
the language that they wanted there, 
because there is language in Daubert 
for everyone. If you like your expert 
rule to be liberal, you rely on the 
Daubert quotes that the remedy for 
“shaky but admissible”13 evidence is 
not exclusion but cross-examination, 
and that the Federal Rules have a “lib-
eral thrust.”14 If you like it strict, then 
you note that the Court specifically laid 
the gatekeeper requirement in Rule 
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104(a) of the Federal Rules — and that 
rule imposes a preponderance of the 
evidence requirement.15 

The confounding issue for the 
Committee was what to do when 
courts fail to apply an amendment. 
Should there be another amendment 
to the effect of “we meant what we 
said”? In this case, that would mean 
adding a preponderance of the evi-
dence requirement to the text of 
the rule itself. But the Committee 
was concerned that including such a 
requirement in text would raise con-
cerns about virtually every other 
evidence rule, to which the prepon-
derance standard already applied via 
Rule 104(a). Why make explicit in one 
rule what is implicit in virtually every 
other rule? Would parties try to argue 
that the preponderance standard did 
not apply to those other rules because 
it was not explicit in the text? 

Eventually, the Committee decided 
that adding a preponderance stan-
dard to the text of Rule 702 would be 
valuable, and would not just be “we 
really mean what we said.” Judge 
Schiltz pointed out to the Committee 
that while the preponderance stan-
dard already applied, that was not 
immediately obvious. There is a brief 
statement to that effect in the very 
long Committee Note to the 2000 
amendment. It is stated in a footnote in 
Daubert. That footnote refers to a prior 
case holding that Rule 104(a) requires a 
preponderance.16 But then if you look 
to the actual text of Rule 104(a) there 
is nothing at all about a standard of 
proof; it simply says that the judge in 
deciding questions of admissibility is 
not bound by the rules of admissibility.

The Outcome: Revisions to Rule 702 
and a Committee Note. Since the pre-
ponderance standard was perhaps 
not obvious, and courts were getting 

it wrong, the Committee decided to 
place it in the text of Rule 702 itself. 
Accordingly, the rule was amended as 
follows:

A witness who is qualified as an 
expert by knowledge, skill, expe-
rience, training, or education may 
testify in the form of an opinion or 
otherwise if the proponent demon-
strates to the court that it is more 
likely than not that:

(a)	 the expert’s scientific, techni-
cal, or other specialized knowledge 
will help the trier of fact to under-
stand the evidence or to determine 
a fact in issue;

(b)	 the testimony is based on suffi-
cient facts or data;

(c) 	 the testimony is the product of 
reliable principles and methods; 
and

(d) 	the expert has reliably applied 
expert’s opinion reflects a reliable 
application of the principles and 
methods to the facts of the case.

The concern about other rules without 
the standard in text was specifically 
addressed in the Committee Note, 
which states:

There is no intent to raise any 
negative inference regarding the 
applicability of the Rule 104(a) 
standard of proof for other rules. 
The Committee concluded that 
emphasizing the preponderance 
standard in Rule 702 specifically 
was made necessary by the courts 
that have failed to apply correctly 
the reliability requirements of that 
rule. Nor does the amendment 
require that the court make a find-
ing of reliability in the absence of 
objection.
   

Much of the public comment on the 
proposed amendment was directed 
to applying the preponderance stan-
dard to expert testimony, and the 
requirement was severely criticized 
by the plaintiff’s bar as being too high 
a threshold. Interestingly, though, the 
negative comments actually supported 
the need for the rule. For example, 
many comments claimed the amended 
rule would change existing law, which 
presumed expert testimony reliable. 
This is the very misunderstanding that 
the amendment is designed to remedy.
 The defense bar strongly suggested 
that the Committee Note include cita-
tions to those cases that had misapplied 
the admissibility requirements of the 
rule — essentially to call out wrong-
doing courts. The Committee rejected 
that idea because it is not its job to 
review individual cases for accuracy, 
and it is unnecessary to attack spe-
cific judges. Moreover, the Committee 
did not have access to all the neces-
sary information. For example, a court 
might say that a defect in basis is a 
matter of weight and not admissibil-

The confounding 
issue for the 
Committee was what 
to do when courts 
fail to apply an 
amendment. Should 
there be another 
amendment to the 
effect of “we meant 
what we said”? 
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admissibility of all expert testimony is governed 
by the principles of Rule 104(a). Under that Rule, 
the proponent has the burden of establishing 
that the pertinent admissibility requirements 
are met by a preponderance of the evidence.”).

13 	 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 
579, 596 (1993).

14 	 Id. at 588.
15 	 Id. at 592–93, 592 n.10 (“These matters should be 

established by a preponderance of proof.” (citing 
Bourjaily v. United States, 483 U.S. 171, 175–76 
(1987))).

16 	 See Bourjaily, 483 U.S. at 175–76.
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ity. But in actuality, the court may have 
found sufficient basis by a preponder-
ance of the evidence. The Committee 
found it enough to add the following to 
the Committee Note:

First, the rule has been amended 
to clarify and emphasize that 
expert testimony may not be 
admitted unless the proponent 
demonstrates to the court that 
it is more likely than not that the 
proffered testimony meets the 
admissibility requirements set 
forth in the rule. See Rule 104(a). 
This is the preponderance of the 
evidence standard that applies to 
most of the admissibility require-
ments set forth in the evidence 
rules. See Bourjaily v. United States, 
483 U.S. 171, 175 (1987) (“The pre-
ponderance standard ensures that 
before admitting evidence, the 
court will have found it more likely 
than not that the technical issues 
and policy concerns addressed by 
the Federal Rules of Evidence have 
been afforded due consideration.”); 
Huddleston v. United States, 485 
U.S. 681, 687 (1988) (“preliminary 
factual findings under Rule 104(a) 
are subject to the preponder-
ance-of-the-evidence standard”). 
But many courts have held that the 
critical questions of the sufficiency 
of an expert’s basis, and the appli-
cation of the expert’s methodology, 
are questions of weight and not 
admissibility. These rulings are an 
incorrect application of Rules 702 
and 104(a).

Time will tell if this is the right choice. 
If those offending cases continue to 
be relied upon, then maybe the lesson 
for next time is to say: “These specific 
cases are dead wrong and hereby over-
ruled” — with the hope that nobody 

on the Rules Committee wrote one of 
those opinions.

Conclusion

The amendment to Rule 702 was the 
culmination of six years of effort. It 
provides a mechanism to regulate 
forensic testimony and clarifies an 
important question about the applica-
ble standard of proof for the reliability 
requirements of the rule. The rulemak-
er’s lament is that you never know 
whether courts and litigants will fol-
low the changes that are made.17 All you 
can do is leave them the tools to do so. 
And that is what the Committee did. 

Published by the Bolch Judicial Institute at Duke Law. Reprinted with permission. 
© 2024 Duke University School of Law. All rights reserved. JUDICATURE.DUKE.EDU




