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Junior-Attorney Training and 
Use of the Judicial Power

n 2023, the American Bar 
Association passed a res-
olution urging judges to 

allow a second lawyer to pres-
ent at oral argument if he or she 
has practiced for ten or fewer 
years.1 Similarly, the Patent Trial 
and Appeal Board offers up to 
an additional 15 minutes of oral 
argument for parties who allow 
less-experienced attorneys to 
argue.2 And several judges have 
issued standing orders granting 
argument preferences to junior 
attorneys.

But others have questioned 
whether even a laudatory goal, 
such as training junior attorneys, 
is properly advanced through 
use of the judicial power to decide 
cases. One federal district judge 
recently wrote that, while he “under-
stands and respects” why judges might 
adopt such argument preferences, he 
“questions whether judges should be 
interfering with the attorney–client 
relationship.”3 And a recent miscon-
duct complaint against federal judges 
alleged improper use of the judicial 
power to allot argument time based 
on the personal characteristics of the 
attorney designated to argue.4

Here, I offer some data on the prac-
tice, stemming from a broader study 
that I conducted of every active-status 
federal district judge’s standing orders 
across many topics.5 Of the 603 judges 
covered in my study, 105 of them — or 
24 percent — extend some preferential 
treatment to a junior attorney at oral 
argument. In short, junior-attorney 
argument preferences are common 
but not predominant. That 24-percent 
figure counts only judges’ orders that 
give some official benefit in litigation, 
such as a thumb on the scale in decid-
ing whether to grant oral argument at 

all or whether to grant more argument 
time than would otherwise be granted. 
I did not count a judge’s mere encour-
agement of junior-attorney argument, 
unattached to some official action. 

Can one infer anything about the 
views of judges who do not have such 
a standing order? I conclude not. For 
a host of reasons, even judges who 
believe in the importance of train-
ing junior lawyers might not issue an 
order that gives an argument prefer-
ence on that basis:

• First, influencing how clients and
firms staff cases may be viewed as
an improper use of the judicial pow-
er. A client who receives a benefit by
sending up a junior attorney might
be perceived, even if subliminally, as
receiving not only the benefit of a
speaking opportunity but also some
preference on the merits.

• Second, judges may perceive the
problem animating these standing
orders as declining trial rates gen-
erally, for all lawyers, meaning
that nobody has deemphasized
junior-attorney training as to war-

rant a response focused on that 
topic.

• Third, judges may see the num-
ber of years of bar admission
as an imperfect proxy for those
who deserve a greater chance at
oral argument. For example,
that proxy would exclude attor- 
neys who changed practice
areas to litigation after several
years of bar admission or who
spent time away from practice
to care for family.

• Finally, judges may simply be
concerned about the burden
on parties of finding, staying
abreast of, and complying with
judge-specific standing orders in
general.

When I took the bench five years ago, I 
found little guidance about how judges 
use standing orders to regulate liti-
gation. I hope that my overall study 
contributes to that literature, includ-
ing on this topic of recent focus. 
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