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Video and audio don’t always speak 
for themselves. In appellate courts, the 
significance and weight of recorded evi-
dence often will turn on perception as 
much as precedent.

he proliferation of video and 
audio recordings has dramat-
ically changed our world.1 
More than 100 million sur-

veillance cameras are continually 
filming people and places in the United 
States, and their number will nearly 
double by 2027.2 In addition, smart-
phones, doorbell cameras, dashboard 
cameras, police body-worn cameras, 
and other devices are silently recording 
our words and deeds each day.

This proliferation has generated an 
abundance of recorded evidence com-
monly presented in trials — largely in 
criminal cases but also in civil mat-
ters. Recordings of crime scenes, 
police chases, arrests, custodial inter-
rogations, car crashes, slips and falls, 
workplace accidents, and other rele-
vant events are shown to judges and 
juries with regularity. Between 2009 
and 2023, references in court opinions 
to “video evidence” jumped by a factor 
of nine.3 

The pervasive admission of video 
and audio evidence at the trial level has 
also  enlarged the record on appeals. 
In my home state of New Jersey, the 
intermediate appellate court on which 
I serve experienced a tenfold increase 
in video exhibits in criminal appeals in 
the five years from 2016–2017 to 2021–
2022.4 Other state appellate courts 
have likewise reported increases in 
video submissions.5

This explosion of video evidence has 
greatly altered the work of appellate 
courts. Drawing on a tradition of admit-
ting images as evidence that dates back 
to the 19th century, recorded evidence 
today offers both benefits and opera-

tional challenges. Appellate opinions 
confirm what we sense intuitively: 
Recorded evidence is often in the eye 
of the beholder. This article explores 
those challenges and concludes with 
a discussion of factors affecting stan-
dards of review of recorded evidence, 
as well as considerations for the future.

Historical Uses of Recorded 
Evidence in the Courts
As early as before the Civil War, the 
U.S. Supreme Court and other courts 
were considering the evidential impact 
of still photographs.6 Such pictures, 
“worth a thousand words,” could help 
prove or disprove critical facts. By the 
early 1900s, another technology — 
sound recording — began to be used 
in court cases.7 By the 1920s, visual 
recordings called “motion pictures” 
had been presented as trial evidence.8 
As technology developed in the ensu-
ing decades, audio tracks accompanied 
the video footage.9 In some instances, 
the videos presented in court proved to 
be historic and had widespread social 
or political impact.10

Generally, the same basic princi-
ples of evidence law have governed 
the admission of recordings in the 
trial courts: authentication (especially 
now with images and sounds possi-
bly created with artificial intelligence), 
relevance, undue prejudice, character 
proof limits, and so forth. Those basic 
principles extend to the appellate pro-
cess. Advocates on appeal may argue 
that video or audio evidence should 
have been excluded or admitted by 
the trial court. They may also dispute 
the extent to which the recorded foot-
age supports or contradicts key facts. 
In the past, appellate judges have only 
occasionally deemed it necessary to 
review recorded evidence to adjudicate 
an appeal. But the occasional has now 
become the frequent.11

Pros and Cons of Recorded 
Evidence
Recorded evidence can have many ben-
efits. Recordings can aid the search for 
truth by sometimes providing more 
definitive and objective evidence than 
the recollections and testimony of wit-
nesses.12 As a dynamic medium, video 
— with or without sound — can be more 
enlightening and impactful than static 
photos. (Consider how we may be more 
affected by a video shared with us than 
by a snapshot.) Furthermore, subject 
to court-imposed limitations to assure 
trial fairness, video and audio record-
ings can be replayed, paused, slowed 
down, and otherwise displayed in a 
manner that assists the trier of fact.13

On the other hand, video and audio 
recordings can have many drawbacks, 
such as poor lighting, poor sound qual-
ity, distance from the subject, deficient 
or biased camera angles, and unidenti-
fiable persons and voices.14 The footage 
may have breaks or gaps, or it may omit 
important events that occurred before 
or after the recording. The record-
ings may also be unduly prejudicial 
and unfairly overshadow witness tes-
timony and other evidence in the case.

Appellate judges must weigh these 
pros and cons as they sift through 
video evidence from the trial record, 
remaining alert to the risks of con-
scious or unconscious biases that may 
skew their interpretation.15

Operational Problems 
Appellate Courts Have With 
Recorded Evidence
Apart from handling the growing vol-
ume of recorded evidence within trial 
records, appellate courts are coping 
with a host of operational problems 
often presented by such evidence. 
Since the technology used in creating 
and storing recorded evidence widely 
varies, software issues may pose bar-
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riers to access for appellate judges and 
staff, as well as adversaries. Footage 
may also involve uncertain persons, 
objects, and sources. Time counters 
displayed on the video screens may 
not accurately reflect the actual times. 
Multiple recordings of the same events 
from different camera angles may be 
duplicative and time-consuming to 
review. The parties’ briefs and trial 
court decisions may fail to cross-ref-
erence the critical spots in recordings. 
The audio portions of video recordings 
may not be transcribed by the parties, 
and, when they are, the transcripts 
may be replete with “indiscernibles,” 
misidentified or unknown speakers, 
and other mistakes.

These sorts of operational snags can 
cause headaches for both appellate 
judges and lawyers. To abate the prob-
lem, appellate courts should consider 
adopting uniform rules for the sub-
mission of recorded evidence and the 
manner in which it is cited in briefs.16 
Judges may also wish to delegate to 
law clerks or staff attorneys the initial 
review of video evidence, under their 
careful supervision.

Disagreement Among 
Appellate Jurists in 
Assessing the Recordings
Individual appellate jurists may 
strongly disagree about what recorded 
evidence does or does not show. An 
early prominent example of this 
was the U.S. Court of Appeals for 
the Second Circuit’s 2-1 opinion in 
Arnstein v. Porter, a 1946 copyright 
infringement case in which the judges 
listened to audio recordings of music 
written by the plaintiff and com-
pared it with songs by the defendant, 
famous composer Cole Porter.17 Judges 
Jerome Frank and Learned Hand con-
cluded the recordings were sufficiently 
similar to enable a jury to find infringe-

ment.18 In dissent, Judge Charles Clark 
noted, “after repeated hearings of the 
records, I could not find therein what 
my brothers found.”19

More recently in 2007, the jus-
tices of the U.S. Supreme Court were 
sharply divided in perceptions of a 
dashcam video in Scott v. Harris.20 The 
video footage, which is now posted 
on the Court’s official website, depicts 
a lengthy nighttime police chase of a 
fleeing suspect on a highway, which 
ended when a squad car rammed the 
suspect’s vehicle.21 The pivotal legal 
issue in the Section 1983 case was 
whether the suspect had been driving 
so dangerously as to justify the police 
conduct.22 The district and circuit 
courts viewed the video footage and 
ruled the dangerousness of the sus-
pect’s driving behavior was sufficiently 
debatable to raise a material issue to 
warrant a civil jury trial.23 Writing for 
the 8-1 majority, Justice Antonin Scalia 
reversed the lower courts.24 He found 
the video resembled “a Hollywood-
style car chase of the most frightening 
sort, placing police officers and inno-
cent bystanders alike at great risk 
of serious injury.”25 But Justice John 
Paul Stevens disagreed, finding the 
video showed that the suspect gener-
ally drove in a safe manner, using his 
turn signal and waiting for cars in the 
other direction to pass.26 Interestingly, 
two of the opinions in Scott v. Harris 
encouraged readers to view the video 
evidence themselves and draw their 
own conclusions.27

Arnstein v. Porter and Scott v. Harris 
aptly illustrate that sometimes the 
import of video evidence can be in the 
eye of the appellate beholder. This 
brings me to my last point: What stan-
dards should govern appellate review 
of recorded evidence?

[O]perational
snags can cause
headaches for both
appellate judges
and lawyers.
To abate the
problem, appellate
courts should
consider adopting
uniform rules for
the submission of
recorded evidence
and the manner
in which it is cited
in briefs.
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Standards of Review
Although case law is still develop-
ing, many states have adopted an 
approach that appellate courts should 
not reverse trial court decisions 
unless video or audio evidence clearly 
contradicts the trial court’s factual 
findings.28 This deferential approach 
to the “referee’s call on the field” rep-
licates the standards used in many 
sports: The call should be upheld unless 
the video review conclusively reveals 
error.29 This approach promotes stabil-
ity within the court system and, at the 
same time, discourages parties from 
making untenable factual contentions 
on appeal.

Apart from this conclusiveness fac-
tor, I suggest the standard of review 
should also take into consideration two 
other factors: (1) the materiality of the 
apparent error revealed by the record-
ing and (2) the procedural context. For 
instance, imagine that a trial judge in a 
suppression hearing mistakenly found 
that a police officer credibly testified 
that she approached the passenger 
side of a stopped car with her gun hol-
stered, while the video provided on 
appeal shows that the officer actually 
approached the driver’s side with her 
gun pointed at the driver. Does that 
error mandate an automatic reversal or 
remand? It depends. We must consider 
how material — if at all — the error 
was to the legal issue on appeal. If the 
issue is whether the driver was intim-
idated by the officer into consenting 
to a search of the car, the error could 
be deemed material. Conversely, if the 
legal issue on appeal was whether the 
police had a valid basis to stop the car 
after it was observed speeding and 
going through red lights, then the post-
stop contradiction unearthed by the 
video is of scant importance.

Context also matters. If a video 
clearly contradicts a key assumption 

of a civil motion judge’s decision that 
granted summary judgment, there’s a 
strong basis for vacating the decision. 
On the other hand, if the video was 
simply one piece of evidence presented 
to a jury at a trial, and if the other evi-
dence of the defendant’s guilt was 
overwhelming, the fact that the video 
contradicted only one aspect of one 
witness’s testimony may be inconse-
quential or harmless.

Takeaways for the Future
Appellate courts are being deluged 
with video and audio recordings that 
are now routinely part of the trial 
court record. To cope with that surge, 
they should be better equipped to han-
dle the operational burdens that come 
with such evidence — perhaps through 
the adoption of court rules tightly reg-
ulating those submissions. Appellate 
judges also must be sensitive to the 
advantages and limitations of such 
proof, and cautious in overturning trial 
court decisions based on their personal 
perceptions upon viewing and listen-
ing to the recordings. 

By establishing and following appro-
priate standards of review, appellate 
courts can make prudent use of recorded 
evidence, thereby enhancing the qual-
ity of their own decisions. Appellate 
judges today must be more than careful 
readers and thinkers — they need to be 
keen watchers and listeners, too.        

Apart from this 
conclusiveness 
factor, I suggest the 
standard of review 
should also take 
into consideration 
two other factors: 
(1) the materiality
of the apparent
error revealed by
the recording and
(2) the procedural
context.
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