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ne of law’s perplexing 
phrases is “the mixed 
question of law and 
fact.” The noted torts 

professor Francis H. Bohlen called the 
phrase “unfortunate.”1 An opinion of 
the Court of Claims called the plural of 
the phrase “elusive abominations.”2 

Federal courts differ as to the mean-
ing of this frequently used phrase, how 
a district court should decide a mixed 
question, and the standard of review an 
appellate court should use when a trial 
court has decided a mixed question.

      
MEANING OF THE PHRASE “MIXED 
QUESTION OF LAW AND FACT” 

An initial uncertainty about the mean-
ing of the phrase arises from the word 
“mixed.” The word does not mean that 
a question of law and a question of 
fact have been mixed together in the 
way that gin and vermouth are mixed 
together to make a martini.3 Instead, 
the question of law and the question 
or questions of fact remain distinct; 
they have simply been combined into 
what is called a mixed question of law 
and fact. The phrase might be better 
rendered as “a combined question of 
law and fact,” but it is too late in the 
day to change the wording of a phrase 
that has been used in more than 10,000 
court opinions.4

The phrase could mean (1) the two 
components of the phrase — that is, a 
question of law and a question of fact; 
(2) a combination of these two com-
ponents plus a third component, the 
application of law to the facts; or (3) 
just that third component, application, 
alone. Federal courts have usually used 
that third meaning.5 In 1982, the U.S. 
Supreme Court characterized a mixed 
question of law and fact as requiring a 
determination of “whether the rule of 
law as applied to the established facts 
is or is not violated.”6 In 2018, the Court 
articulated the concept of a mixed 
question reciprocally, explaining that 
when historical facts are either admit-
ted or established and the rule of law 
is undisputed, the remaining issue is 
whether those facts meet the statu-
tory standard.7

      
SHOULD A JUDGE OR JURY 
DECIDE A MIXED QUESTION 
IN A DISTRICT COURT? 

In a nonjury case, the district judge 
decides the entirety of the mixed 
question of law and fact. The judge 
finds the facts, determines which law 
is applicable, and applies that law to 
the facts found. 

In a jury case, the jury finds the facts, 
and the judge determines which law 
is applicable. Controversy has arisen 

over whether the judge or the jury 
should apply the law, as determined by 
the judge, to the facts, as determined 
by the jury, to rule on the mixed ques-
tion of law and fact.

In a jury case, it might seem that  
how the relevant law applies to the 
facts is itself an issue of law, and  
therefore a district judge should 
decide how the law applies to the facts 
that the jury has found. That would be 
easy to accomplish if a case contained 
only a few factual disputes. The judge 
could direct the jury to return “spe-
cial verdicts,” i.e., inform the judge 
how the jury decided those few factual  
disputes. Once the judge had the spe-
cial verdicts, the judge could then 
perform the legal task of applying the 
law to the facts that the jury found. 
This happens from time to time but 
relatively rarely.

The question of who applies the law 
to the facts becomes difficult when, as 
frequently occurs, many factual dis-
putes are involved. Even if the case 
appears to present only one factual 
issue — for example, did the defendant 
injure the plaintiff? — that ultimate 
factual issue comprises many subsid-
iary issues: Did any witnesses see the 
incident? How far away from the inci-
dent were they standing? Did they 
have a direct line of sight? How much 
light existed at the place and time of 
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the incident? Could the witnesses 
recall accurately what they saw? Did 
any of the witnesses have some reason 
to shade their testimony in favor of 
or against either of the parties? Some 
seemingly simple factual issues com-
prise many subsidiary issues.

In such cases, there are three possible 
answers to the question of who applies 
the law to the facts: (1) the judge, in the 
jury instructions, could inform the jury 
how the law would apply to all the pos-
sible facts that the jury might find and 
then the jury would apply the law to 
all the facts that it found; (2) the judge 
could ask the jury to answer a large 
number of factual issues and then the 
judge could apply the law to all the facts 
that the jury found; (3) the judge, in the 
jury instructions, could inform the jury 
about the relevant law in somewhat 
general language and instruct the jury 
that it should apply the law to the facts 
that it has found.

Before Oliver W. Holmes Jr. became 
Justice Holmes, he described the first 
possibility: “If there is such a dispute 
[as to what happened], it is entirely 
possible to give a series of hypotheti-
cal instructions adapted to every state 
of facts which it is open to the jury to 
find.”8 However, Bohlen pointed out 
the obvious difficulty of that approach:

[S]ince it is impossible to anticipate 
the innumerable combinations of 
circumstances which may arise, it 
is impossible for the law to formu-
late in advance definite standards 
by which the propriety of conduct 
under every conceivable set of cir-
cumstances may be judged.9

Facing that reality, Bohlen concluded, 
“[The Court] can at best announce 
broad general principles, which give 
[the jury] general directions for the 
construction of the standard to be 
applied in each specific case.”10 That, in 
effect, is the third approach.

STANDARD OF REVIEW AN 
APPELLATE COURT USES FOR 
A DISTRICT COURT RULING 
ON A MIXED QUESTION

Preliminarily, it should be noted that 
some appellate court opinions, con-
sidering the appropriate standard of 
review in mixed question cases, incor-
rectly say that the appellate court is 
reviewing the mixed question of law 
and fact.11 What the appellate court is 
reviewing is a district court’s ruling on 
a mixed question of law and fact.

In 1982, the Supreme Court acknowl-
edged in Pullman-Standard v. Swint 
that its decisions on the standard of 
review for rulings on mixed questions 
had not been consistent.12 The Court 
noted that it had sometimes reviewed 
such rulings independently, i.e., de 
novo13 (treating the question as one 
of law and giving no deference to the 
district court’s ruling), and sometimes 
reviewed them under the clearly erro-
neous standard14 (treating the question 
as one of fact and permitting rejection 
of a district court’s finding of fact only 
if an appellate court “is left with the 
definite and firm conviction that a mis-
take has been committed”15).

Caselaw reveals four approaches to 
appellate review of a district court’s 
ruling on a mixed question of law 

[“Mixed”] does not 
mean that a question 
of law and a question 

of fact have been 
mixed together in 

the way that gin and 
vermouth are mixed 

together to make 
a martini. Instead, 
the question of law 

and the question 
or questions of fact 

remain distinct; they 
have simply been 

combined into what 
is called a mixed 
question of law  

and fact. 

Published by the Bolch Judicial Institute at Duke Law. Reprinted with permission. 
© 2026 Duke University School of Law. All rights reserved. JUDICATURE.DUKE.EDU



Judicature	 43

u

and fact.16 One approach gives de 
novo review to the ruling.17 A second 
approach reviews the ruling for clear 
error.18 A third approach separately 
considers the fact question(s) and the 
legal question(s), applying clearly erro-
neous review to the ruling on the fact 
question(s) and de novo review to the 
law question(s).19 A variant of the third 
approach gives de novo review to the 
fact question(s) where constitutional 
considerations are involved.20

A fourth approach first determines 
whether the mixed question predom-
inantly involves a dispute about the 
facts — in which event the clearly erro-
neous standard is applied to the ruling 
— or whether the mixed question pre-
dominantly involves a question of law 
— in which case the de novo standard 
is applied to the ruling.21 The Supreme 
Court adopted this “predominance 
approach” in 2018 in U.S. Bank National 
Ass’n v. Village at Lakeridge, LLC.22 

  
EVOLUTION OF THE 
PREDOMINANCE APPROACH

Although a Fifth Circuit opinion in 
1976 mentioned “predominance” of 
factual questions over legal issues as 
a reason for using clear error review, 
it was a 1984 Ninth Circuit opin-
ion written by Judge William Norris 
called United States v. McConney23 
that articulated a rationale for the 
predominance approach. The issue in 
McConney was whether exigent cir-
cumstances existed for a warrantless 
search. Norris wrote:

[T]he key to the resolution of 
this question is the nature of the 
inquiry that is required to decide 
“whether the rule of law as applied 
to the established facts is or is 
not violated.” If application of the 
rule of law to the facts requires 
an inquiry that is “essentially fac-
tual” — one that is founded “on 
the application of the fact-find-
ing tribunal’s experience with the 
mainsprings of human conduct” 
— the concerns of judicial adminis-
tration will favor the district court, 
and the district court’s determina-
tion should be classified as one of 
fact reviewable under the clearly 
erroneous standard. If, on the 
other hand, the question requires 
us to consider legal concepts in the 
mix of fact and law and to exercise 
judgment about the values that 
animate legal principles, then the 
concerns of judicial administration 
will favor the appellate court, and 
the question should be classified as 
one of law and reviewed de novo.24

Norris noted that “[t]he predominance  
of factors favoring de novo review  
is even more striking when the  
mixed question implicates constitu-
tional rights.”25

Three years later, a Fifth Circuit 
opinion written by Judge John Minor 
Wisdom, considering a ruling on the 
mixed question of law and fact as to 
whether agency had been established, 
concluded, “This predominance of fac-
tual issues demands that we apply the 
‘clearly erroneous’ standard of review 
in this case.”26
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Several courts of appeals later 
adopted the predominance approach.27

The Supreme Court’s path to the pre-
dominance approach has not been a 
straight line. In 1925, the Court wrote, 
“[W]here a finding determines a mixed 
question of law and fact, it is conclu-
sive unless the court is able to separate 
the question to see whether there is 
a mistake of law.”28 In 1927, the Court 
said that in dealing with a mixed ques-
tion of law and fact, “[W]e may review 
the facts in order correctly to apply the 
law.”29 In 1937, the Court wrote that 
upon review of a mixed question of law 
and fact “the court may substitute its 
judgment for that of the Board [of Tax 
Appeals].”30 In 1943, the Court said, “[i]t 
is difficult to lay down rules as to what 
should or should not be reviewed in tax 
cases except in terms so general that 
their effectiveness in a particular case 
will depend largely upon the attitude 
with which the case is approached.”31

In 1985, the Court said, “[p]erhaps 
much of the difficulty in this area 
stems from the practical truth that the 
decision to label a ‘question of law,’ a 
‘question of fact,’ or a ‘mixed question 
of law and fact’ is sometimes as much a 
matter of allocation as it is of analysis.”32 
The Court also noted that the decision 
as to review “has turned on a determi-
nation that, as a matter of the sound 
administration of justice, one judicial 
actor is better positioned than another 
to decide the issue in question.”33 And 
the Court again acknowledged that “the 
Court has not charted an entirely clear 
course in this area.”34

In 1991, the Court said, “we have 
held that deferential review of mixed 

questions of law and fact is warranted 
when it appears that the district court 
is ‘better positioned’ than the appellate 
court to decide the issue in question 
or that probing appellate scrutiny will 
not contribute to the clarity of legal 
doctrine.”35 In 1992, Justice Sandra Day 
O’Connor referred to “the settled prin-
ciple that mixed questions are subject 
to plenary review on federal habeas 
corpus.”36 In 1995, the Court said that 
“a ‘mixed question of law and fact,’ has 
typically been resolved by juries.”37

Amidst these rulings, in the 1985 
case of Wainwright v. Witt, the 
Supreme Court gave its first hint of a 
predominance approach to determine 
the appropriate standard of review of a 
ruling on a mixed question.38 The case 
concerned a habeas corpus challenge 
to a state court conviction brought 
under 28 U.S.C. § 2254(d). The Court 
considered the standard of review 
appropriate for a district court’s deter-
mination that a prospective juror was 
not subject to challenge for cause on 
the basis of somewhat ambiguous 
responses to questions about oppo-
sition to the death penalty. After 
noting that “[i]t will not always be easy 
to separate questions of ‘fact’ from 
‘mixed questions of law and fact’ for 
§ 2254(d) purposes,”39 the Court wrote:

The trial judge is of course apply-
ing some kind of legal standard 
to what he sees and hears, but 
his predominant function in 
determining juror bias involves 
credibility findings whose basis 
cannot be easily discerned from 
an appellate record.”40

The Court concluded, 
“the standard of 

review for a mixed 
question all depends 

— on whether 
answering it entails 

primarily legal 
or factual work.” 

The adverb 
“primarily” signaled 
the Court’s adoption 
of the predominance 

approach.
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The Court concluded that “the question 
of challenge for bias is a ‘factual issue’ 
covered by [28 U.S.C. § 2254(d)].”41 And 
the habeas corpus statute provides 
that in proceedings brought by those 
in state custody, “a determination of 
a factual issue made by a State court 
shall be presumed to be correct.”42

In 1990, the Court considered what 
standard of review applied to a “dis-
trict court’s legal conclusions in Rule 11 
[of the Federal Rules of Civil Procedure] 
proceedings.”43 The Court concluded 
that an “abuse of discretion” standard 
was applicable,44 a standard the Court 
said was “indistinguishable” from 
a clearly erroneous standard.45 The 
Court explained that “the district court 
is better situated than the court of 
appeals to marshal the pertinent facts 
and apply the fact-dependent legal 
standard mandated by Rule 11.”46

Again, the hint of the predominance 
approach appeared. To the extent that 
the district court needed to “mar-
shal the pertinent facts” and resolve 
any disputes about them, that court 
of course was better situated than  
the court of appeals to perform these 
tasks because that is what a district 
court does.47

In 1999, Chief Justice William 
Rehnquist, referring to a mixed question 
of law and fact, wrote in a concurring 
opinion that “the mix weighs heavily on 
the ‘fact’ side.”48

In 2011, the Court incorporated 
Rehnquist’s remark into a Court opin-
ion: “The ultimate issue . . . presents a  
mixed question of law and fact; but 
there, too, ‘the mix weighs heavily on 
the ‘fact’ side.’”49

Then, in 2018, in U.S. Bank,50 the Court 
adopted the predominance approach 
for review of rulings on mixed ques-
tions. The issue was whether a creditor 
of a debtor in bankruptcy was a non-
statutory insider, in which event his 
consent to a “cramdown” reorganiza-
tion plan would not permit approval of 
the plan.51

The Court asked, “What is the nature 
of the mixed question here and which 
kind of court (bankruptcy or appel-
late) is better suited to resolve it?”52 
Answering that question, the Court 
concluded, “[T]he standard of review 
for a mixed question all depends — on 
whether answering it entails primar-
ily legal or factual work.”53 The adverb 
“primarily” signaled the Court’s adop-
tion of the predominance approach.54

Implementing the predominance  
approach, the Court then observed, 
“[T]he mixed question became: Given 
all the basic facts found, was Rabkin’s 
[alleged insider] purchase of MBP’s 
claim conducted as if the two were 
strangers to each other? That is about 
as factual sounding as any mixed ques-
tion gets.”55

In 2020, the Court, considering a dis-
trict court’s ruling on a child’s “habitual 
residence” for purposes of the Hague 
Convention on the Civil Aspects of 
International Child Abduction, repeated 
the formula articulated in U.S. Bank:  
“[T]he appropriate standard of appellate 
review for a mixed question ‘depends  
. . . on whether answering it entails pri-
marily legal or factual work.’”56 Thus 
was the predominance approach solid-
ified. And later in 2020, the Court again 
articulated the predominance approach:
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The answer to the “proper stan-
dard” question may turn on 
practical considerations, such as 
whether the question primarily 
“requires courts to expound on the 
law, particularly by amplifying or 
elaborating on a broad legal stan-
dard” (often calling for review de 
novo), or rather “immerses courts in 
case-specific factual issues” (often 
calling for deferential review).57

In 2021, in Google LLC v. Oracle Am., 
Inc.,58 the Court articulated the third 
approach (reviewing separately the 
fact question(s) and the law question(s) 
under the appropriate standards), but 
then added this significant sentence: 
“But when a question can be reduced  
no further, we have added that 
‘the standard of review for a mixed 
question all depends — on whether 
answering it entails primarily legal 
or factual work,’” citing U.S. Bank.59 
Although it is not entirely clear what 
the Court meant by the clause “when 
a question can be reduced no further,” 
the Google case indicates that the Court 
was continuing to apply the predomi-
nance approach.60

In 2024, however, in Wilkinson v. 
Garland,61 the Court issued an opin-
ion containing language that seemed 
to depart from the predominance 
approach. A noncitizen had sought to 
prevent his removal on the ground 
that it would cause extreme hardship 
to his citizen son. An immigration 
judge (IJ) had ruled that the nonciti-
zen had not met the statutory standard 
for extreme hardship. On petition for 
review, the Third Circuit dismissed, 

ruling that the IJ had made a discre-
tionary decision and that the court of 
appeals had jurisdiction to review only 
a ruling on a question of law.62 The 
Supreme Court reversed, holding that 
the IJ’s application of law to the facts 
was a ruling on a question of law over 
which the Court had jurisdiction.63

Although the Court’s holding is 
understandable, the Court’s explana-
tion of the holding casts doubt on the 
predominance approach. Initially, the 
Court recognized that the application 
of the statutory hardship standard to 
the facts of the case was a mixed ques-
tion of law and fact.64 The Court then 
questionably stated, “[t]hat a mixed 
question requires a court to immerse 
itself in facts does not transform the 
question into one of fact. It simply  
suggests a more deferential standard 
of review.”65 Finally, the Court surpris-
ingly noted, “[a] mixed question that 
requires close engagement with the 
facts is still a mixed question, and it is 
therefore a ‘question of law.’”66

Despite the available inference from 
this language that the Court was not 
using the predominance approach, 
the Court might have thought it was 
being faithful to that approach — as 
evidenced by the fact that it not only 
cited U.S. Bank but also quoted a key 
passage from that decision:  “A mixed 
question may require ‘primarily legal 
or factual work.’”67

Any doubt about the Court’s adher-
ence to the predominance approach 
was allayed by the Court’s 2025 
decision in Bufkin v. Collins.68 Citing 
U.S. Bank, the Court in Bufkin wrote, 
“the appropriate standard of review for 

Perhaps what 
determines whether 

the standard of 
review is de novo 

or clearly erroneous, 
at least in some 

cases, is the 
importance courts 

attach to producing 
a fairly clear ruling 
of law on the issue 

at hand. 
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a mixed question depends ‘on whether 
answering it entails primarily legal 
or factual work.’”69 And, tellingly, the 
Court added, “[w]hen the tribunal below 
is ‘immersed’ in facts and compelled 
to ‘marshal and weigh evidence’ and 
‘make credibility judgments,’ the 
appellate court ‘should usually review 
a decision with deference,’”70 i.e., use 
the clearly erroneous standard of 
review. This sentence unequivocally 
rejected the questionable language 
in Wilkinson: “A mixed question that 
requires close engagement with the 
facts is still a mixed question, and it is 
therefore a ‘question of law.’”71

      
ANALYSIS OF THE 
PREDOMINANCE APPROACH

It is a fair question whether the appli-
cable standard of review of a ruling 
on a mixed question of law and fact 
should depend on whether answering 
the question entails primarily legal or 
factual work. No matter how many fac-
tual questions a district court (or a jury) 
resolves, determining how the rele-
vant legal standard applies to the facts 
is a legal issue.72 Applying the relevant 
legal standard to the facts refines what 
is often a broadly worded standard and 
gives it particularized meaning. That 
sounds like a legal task.

Perhaps what determines whether 
the standard of review is de novo or 
clearly erroneous, at least in some 
cases, is the importance courts attach 
to producing a fairly clear ruling of law 
on the issue at hand. With probable 
cause, courts might deem it import-
ant to have a clear standard to guide 

future police conduct. Using a de novo 
standard of review affords courts the 
opportunity to fashion legal standards 
that implement the protections of the 
Fourth Amendment.73 On the other 
hand, with issues like negligence, 
courts might not deem it important 
(or practical) to fashion a clear stan-
dard — one that would be more precise 
than something like “reasonable care 
under the circumstances” — to guide 
the future conduct of all persons who 
might have inflicted harm. Courts are 
therefore willing to leave the issue of 
negligence to the jury, or to the court 
in a nonjury case, and generally accept 
its decision, using a very deferential 
standard of review.74 

Some initial research suggests these 
two patterns, applicable to probable 
cause and negligence, might exist, but 
the question of the extent to which 
the underlying substantive law might 
affect the standard of review deserves 
further study.        
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