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Another Round of Pet Peeves

One more time: none of the peeves
can be considered incorrect, but they
reveal the writer who is not attuned to
best practices.

Whether or not. Except when it means
“regardless of whether” (as in “We're
going to the game whether or not it
rains”), please drop the or not. Nothing
is lost, not even a nuance.!

+ The decision whether ernot to pros-
ecute a given individual is a discre-
tionary function for which the United
States is immune from liability.

« In other words, the proper inquiry is
whether ernot it would be impossi-
ble for a trier of fact to find that the
elements have been met based on
the evidence.

Spelling out numbers above 10. Forget
The Bluebook on this one. Use numerals
for numbers over 10.

+ The trial court sentenced defendant
to forty-eight 48 to seventy-two 72
months’ imprisonment as a habitual
offender.

+ When one-hundred-and-eighty 180
days pass fremhis after filing of an
administrative complaint and no
final action has yet resolved the
matter, an employee of the Depart-
ment of Veterans Affairs may bring
his Title VII claims in a civil action.

And/or. Context almost always
resolves any ambiguity, except per-
haps in legal drafting (contracts,

statutes, rules), when you may occa-
sionally need “A or B or both” or “A or
B but not both.” Otherwise, you'll nor-
mally know how to read the simple
or or and. “Tomorrow it could rain or
shine.” (Of course, it may do both. This
is no doubt the most common mean-
ing of and/or — “A or B or both.”) “Let’s
have dinner in East Lansing at Beggar’s

Banquet or Crunchy’s.” (Presumably

you won't be indulging at both.) “Food
and drinks are prohibited in the audi-
torium.” (That doesn’t mean you can
waltz in with just one of them.)

+ On June 20, 2025, he filed another
notice of appeal, once again seek-
ing to challenge any orders and/or
or judgments by the District Court.
[No one would sensibly read this as
limited to one or the other.]

She alleges that Nelnet “negligently
andfor or willfully furnished in-
accurate information by reporting
[her] accounts as 90 days past due
despite no evidence supporting this
claim.” [Yes, it’s a quote, so the origi-
nal should have been “negligently or
willfully.”]

The defendant’s attorney has fully
discussed with the defendant his
right to attack the conviction and/
or and sentence collaterally. [Again,
this can’t sensibly mean that the at-
torney said the defendant could at-
tack only one or the other.]

.

Assiduously avoiding prepositions at

the end of a sentence or clause. That

you should never end a sentence with

a preposition is a myth that every rep-

utable authority scoffs at.? Would you

ever say, “About what are you talking?”

Or “On what planet are you living?”

Trust your ear, and don’t think twice

about the myth. Try to end clauses

naturally too.

+ To find unjust enrichment, a party
must have received something of
value to-which-he-or-she-isnoten-
titted-and-which-he-or-she-mustre-
store that they are not entitled to
and must restore.

- Conseguently, So the precedent en
whieh that Plaintiff relies on carries
little if any weight.

« A party cannot complain of an er-
ror which-he that they induced or to
which-he consented to.

+ The action was dismissed under Rule
12(b)(6) because the plan contained a
North Carolina choice-of-law pro-
vision that allowed for forfeiture
under the terms to—which that the
parties agreed to.

Utilize. If this word has any value, it’s

pretty negligible. Some authorities

grant it a limited role,® but prefer use
as the simpler, less pretentious term.

+ Plaintiff asserts that the administra-
tive remedy within the MCDC was
not truly “available” and thus his
failure to wutilize use it does not pre-
clude his claims.

« Furthermore, the defendant had re-
quested and received rate increases
in the millions of dollars each year
based tpen on its claimed need to
utilize use funds to prepare for fu-
ture storm events.

Despite this demand, Lewis continued

to utilize use the grain bins on dad’s

place until at least November 2018.

Verbal for oral. This is at best a mini-
peeve. Technically speaking, anything
written or spoken is verbal — it uses
words. When you want a contrast with
written, the word is oral (or spoken or
unwritten).

+ McClain filed a declaration in which

he asserted that he was never given

verbat oral or written orientation
for filing grievances or appeals.

Generally speaking, oral er—verbat

contracts can be formed and en-

forced just like written contracts,
and plaintiffs do not present any
statute-of-frauds arguments.

+ Underthe MOU, onceanemployeein-
curs two tardies in a twelve 12-month
period, the first subsequent tardy
results in a-verbat an oral warning,
the second in a written warning, and
the third in a written warning
and counseling.

.
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Admittedly, such uses of verbal are
very common and probably cannot
be counted as error. What’s more, in
some instances verbal seems like the
better choice.

+ Plaintiff claims that when he was
employed by defendants, he suffered
from verbal abuse. [Here, verbal cre-
ates a clear contrast with physical.
What would you replace it with?
Abusive remarks?]

But when the fix is easy, as in the first

three examples, why not make it? The

distinction seems worth preserving as

a matter of precision.

Frequently. It's a rare sentence in
which the simple word often won't
work just as well.

» These cell phones are frequently

often purchased without subscriber

information, thus making it difficult
for law enforcement to identify the
true owner of the cell phone.

+ Motions to strike are viewed with
disfavor and are not frequently
often granted.

+ Courts have freguently often held
that a company’s disclosure of infor-
mation for marketing or advertising
purposes does not fall under the “or-
dinary course of business” exception.

For an entertaining discussion of the overuse
of whether or not in the O.]. Simpson trial,
see James Joseph Duane, Avoiding the Curse
of Whetherornot, 6 Scriges J. LEGAL WRITING 41
(1996-1997), https://scribes.org/wp-content
/uploads/2022/12/Scribes_vol6_06_Avoiding
_the_Curse_of_Whetherornot.pdf.

E.g.,HW. Fowler, A DicTIONARY OF MODERN ENGLISH
Usact 473 (Ernest Gowers ed., 2d ed. 1965)
(calling it “cherished superstition”); Bryan A.
Garner, GARNER's MoDERN ENcLisH Usace 867 (5th
ed. 2022) (calling it a “spurious rule”); Joseph

Kimble, LirTING THE FoG OF LEGALESE: Essays ON PLAIN
Lancuace 154 (2006) (calling it “an old bogey”).

E.g., Benjamin Dreyer, Drever's Encuisu 165 (2019)
(“You can haul out ‘utilize’ when you're speaking
of making particularly good use of something
....Otherwise all you really need is “use.”);
Bryan A. Garner, THe REDBoOK: A MIANUAL ON LEGAL
StvLe 345 (5th ed. 2023) (“Utilization and utilize
connote using something to its best advantage;
the words are appropriate only when that
meaning applies.”).
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