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LOWER FEDERAL COURTS FACE RECURRING UNCERTAINTY WHEN
THE U.S. SUPREME COURT WEAKENS BUT DOES NOT OVERRULE
PRECEDENT. WE OFFER A DECISIONAL AUTHORITY MODEL TO GUIDE
LOWER COURTS IN HANDLING SUCH DISFAVORED DECISIONS.

hat should lower fed-

eral courts do when

the U.S. Supreme Court

chips away at or begins
ignoring a precedent without over-
ruling it? Consider, for example, the
Court’s treatment of its 1971 decision
in Bivens v. Six Unknown Named Agents
of Federal Bureau of Narcotics, which
allowed private plaintiffs to bring dam-
ages claims against federal officials for
constitutional violations. Although the
Court has never overruled Bivens, it has
rejected every Bivens claim it has con-
sidered since 1980 and has emphasized
that the remedy is “disfavored.”

There are many other examples. For
decades, various justices disparaged
the 1971 Lemon test for Establishment
Clause claims, yet the Court did not
abrogate it until 2022. Likewise, the
Court for years ignored the Chevron
doctrine, despite deciding a number of
cases involving agency interpretations
of statutes, but did not overrule it until
2024. In recent years, the Court has
also cast doubt on precedents concern-
ing presidential removal of executive
officials, congressional delegations of
authority to the executive branch, and
qualified immunity.

We describe this phenomenon as
“disfavoring” precedent. To treat a
precedent as “disfavored” means to give

it less weight than what would have
seemed appropriate at the time that it
was issued. When the Supreme Court
disfavors but does not overrule a prece-
dent, what happens in the lower federal
courts, which do almost all of the fed-
eral judicial business? How should they
treat such precedents?

In a recent article,! we explored how
the Court may disfavor its precedents,
and we discussed how we believe
lower courts should respond. Our sug-
gestions draw on case studies, which
gathered data — both quantitative
and qualitative — on federal courts of
appeals decisions involving the Lemon
test, Bivens actions, and Chevron def-
erence. We highlight key findings here.

LEGAL FRAMEWORK

The Need for a New Model of Vertical
Precedent

“Vertical precedent” refers to the obli-
gation of a lower court to give effect to
a higher court’s decision. Among the
existing accounts of vertical precedent,
there seem to be two major perspec-
tives: the prediction model and the
authority model. We argue that neither
model, at least as currently formulated,
provides a normatively attractive vision
of vertical precedent.

Under the prediction model, a lower
federal court should make a “predic-
tion” about how the current Supreme
Court might rule in a case and act
accordingly. But such an effort has the
potential to undermine the rule of law.
The prediction model “promotes a con-
ception of law as the sum of the views
of the particular judges who happen to
sit on the high court at any time, rather
than a conception of law as an imper-
sonal, ideal whole.”?

The prediction model also raises
practical concerns. There is a danger,
for example, that lower court predic-
tions could turn out to be wrong, in
part because it may be difficult to pre-
dict how much weight the Supreme
Court will give to its own precedents.
Another challenge is the passage of
time. Given the slow pace of litigation,
the composition of the Supreme Court
may change before a case reaches the
Court. Accordingly, the lower court’s
prediction may be based on the “wrong”
set of justices.

A prediction model may be partic-
ularly problematic for the modern
Supreme Court. Since 1988, the Court
has had broad discretionary certiorari
jurisdiction, such that it hears only a
small fraction of the hundreds of thou-
sands of cases handled annually by the
lower federal courts. So the Court sim- »
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The scope and effect of a precedent are not
captured merely in the text of the original decision;
the meaning of a precedent is affected by other
legal materials, including other precedents.

ply cannot police on a case-by-case basis
“incorrect” lower court predictions.
That may help explain why the Court,
beginning in 1989, started admonish-
ing lower courts not to predict future
Supreme Court rulings — for example,
by engaging in anticipatory overruling.
Instead, the Court has insisted, lower
courts should follow an authority model.

The authority model avoids the
normative challenges of the predic-
tion model because it treats existing
Supreme Court precedent as govern-
ing law. But the Court has been notably
unclear about what the authority model
means, suggesting at times that lower
courts should apply the original mean-
ing of a Supreme Court decision and
ignore subsequent developments.

Yet such a vision of judicial deci-
sion-making is artificially narrow.
Supreme Court doctrine consists not
simply of one case, such as Lemon,
Bivens, or Chevron, but of the entire
body of precedent that applies, extends,
or distinguishes an earlier ruling. Nor is
it likely that the Supreme Court really
means for lower courts to zero in on
a single past case without regard for
subsequent changes to the doctrine.
The scope and effect of a precedent
are not captured merely in the text of
the original decision; the meaning of
a precedent is affected by other legal
materials, including other precedents.
Accordingly, lower federal courts prop-

erly take into account some subsequent
developments that signal that a prece-
dent is in disfavor.

But which developments count? The
existing case law and commentary do
not tell lower courts which Supreme
Court declarations properly signal that
a precedent is on thin ice. We aim to
provide more clarity.

Disfavoring Signals and the Decisional
Authority Model

To treat a precedent as “disfavored”
means to give it less weight than what
would have seemed appropriate at the
time that it was issued. To give this con-
cept more practical content, we offer a
taxonomy of five signals that the Court
may use to disfavor its precedent. We
then offer our “decisional authority
model” to provide needed guidance on
which signals matter.

First, the current justices may make
disparaging statements about a prec-
edent in either majority or other
opinions. Many justices attacked the
Lemon test in this way, describing it as
untethered from history and unwork-
able in practice. Justice Antonin Scalia
colorfully referred to the test as akin
to “some ghoul in a late-night horror
movie that repeatedly . . . stalks our
Establishment Clause jurisprudence.”

Second, the Court may apply a prec-
edent narrowly. Since 1980, the Court

has narrowed its Bivens decision by
rejecting many subsequent efforts to
sue federal officials for constitutional
violations.

Third, the Supreme Court may sim-
ply ignore a precedent — by failing
to rely on it in cases where it would
seem by its terms to apply. For years,
the Court gave such silent treatment
to the Chevron doctrine. As the Court
observed in its recent decision over-
turning Chevron, it had “not deferred
to an agency interpretation under
Chevron since 2016.™

Fourth, the Court may issue decisions
in related areas of law that seem to
undermine a precedent. Some commen-
tators asserted that the Supreme Court’s
application of the major questions doc-
trine to reject federal agency action had
cast further doubt on the continuing
vitality of Chevron deference.

Fifth, the Supreme Court may shift
away from the methodology that
underlies a precedent. Several justices
have challenged Bivens on this ground,
arguing that, because the Court today is
less inclined to imply private rights of
action into federal statutes, it should be
equally unwilling to infer private causes
of action to enforce the Constitution.

Which of these signals count? Under
our decisional authority model, lower
federal courts should rely only on the
first and second categories, and only to
the extent that the Supreme Court has
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criticized, distinguished, or narrowed
its precedent in binding decisions.
By contrast, lower courts should not
rely at all on the third, fourth, or fifth
categories — the failure to cite a prece-
dent, changes in related areas of law, or
methodological shifts. Supreme Court
silence, as well as changes in method-
ology or other areas of law, provide
uncertain and unreliable information
about the legal status of a past prece-
dent. Nor should lower courts rely on
the first category, to the extent that
the disparaging statements come only
from plurality, concurring, or dissent-
ing opinions.

Our decisional authority model —
with its focus on binding decisions,
rather than separate opinions or silence
— comports with core features of our
federal judicial system. Our system
rests on a broad assumption that deci-
sions of the Supreme Court should be
supported by a majority of the sitting
justices. Yet if lower federal courts
were to treat separate opinions as effec-
tively undermining a past precedent,
that would give a single justice or a sub-
set of the Court considerable power
over the content of federal law. Indeed,
that is particularly true in the modern
judiciary, where the Supreme Court can
review only a fraction of lower court
cases, and thus would have trouble
policing such lower court conduct. Our
decisional authority model is designed
to ensure that the Court as a whole may
decide the fate of its precedent.

CASE STUDIES

We examined how the lower courts
reacted to disfavored Supreme Court
precedent in three different issue areas.
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For each case study, we began with a
summary of how the Court signaled its
disfavor and then discussed the lower
court response. Notably, we found that
the doctrines studied here — Lemon,
Bivens, and Chevron — had considerable
staying power in the lower courts, even
after they had lost favor in the Supreme
Court. But we also identified some con-
fusion and disagreement among lower
court judges as to how to make sense of
disfavoring signals from the Court.’

Lemon
1. Disfavoring at the Supreme Court

The 1971 test in Lemon v. Kurtzman
instructed courts to examine whether
a government action had a secular
purpose; whether the effect of the
government action was to favor reli-
gion; and whether the government had
somehow become too entangled with
religion.® Justice Sandra Day O’Connor
later offered a gloss on this test, advis-
ing courts that, in determining the
purpose or effect of government
action, they should focus on endorse-
ment — that is, whether a reasonable
observer would understand the action
as favoring adherents over nonad-
herents.” Although the Court relied
heavily on the Lemon and endorsement
approach in subsequent decisions, the
approach was long subject to signifi-
cant and sustained criticism.

For several decades, the Court vac-
illated between applying the Lemon
test and ignoring it. Some observers
assumed that Lemon was “dead” after
the Court in its 1992 decision in Lee v.
Weisman applied a coercion test, rather
than Lemon, to invalidate a state-spon-
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sored high school graduation prayer.®
Yet the Court turned back to Lemon just
one year later in examining a religious
group’s use of public school property.’
To further complicate the picture, on
the same day in 2005, a Court major-
ity relied on Lemon to hold invalid
Ten Commandments displays at two
county courthouses,'® while a plurality
declined to use Lemon in upholding a
different Ten Commandments display
on state capitol grounds.™

The Court’s 2019 decisioninAmerican
Legionv. American Humanist Ass’n sug-
gested continuing disagreement about
Lemon. Justice Samuel Alito’s plurality
opinion (joined by Chief Justice John
Roberts and Justices Stephen Breyer
and Brett Kavanaugh) declined to apply
Lemon in upholding the display of a
cross on public land, indicating that
a historical test rather than Lemon
should guide (at least) the evaluation of
“longstanding monuments, symbols,
and practices.”"? Justice Neil Gorsuch
(joined by Justice Clarence Thomas)
concurred in the judgment, arguing
primarily that the plaintiffs lacked
standing to challenge the cross, but
further offering the view that “Lemon
was a misadventure.” Separately con-
curring, Justice Thomas announced
that he “would take the logical next
step and overrule the Lemon test in all
contexts.” Meanwhile, Justice Elena
Kagan — who provided the fifth vote
to uphold the cross — declined to join
the parts of Justice Alito’s opinion that
rejected Lemon, stating that the “test’s
focus on purposes and effects is cru-
cial in evaluating government action in
this sphere.”

This leads us to the Supreme Court’s
2022 decision in Kennedy v. Bremerton »
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School District. The Court there rejected
alower court ruling that aschool district
would violate the Establishment Clause
if it permitted a public high school foot-
ball coach to pray (sometimes, alongside
student players) on the 50-yard line.
Justice Gorsuch’s opinion announced
that the court of appeals “erred” by
relying on the Lemon and endorsement
approach, explaining that “the ‘short-
comings’ associated with [Lemon'’s]
‘ambitiou[s], abstract, and ahistorical
approach to the Establishment Clause
became so ‘apparent’ that this Court
long ago abandoned Lemon and its
endorsement test offshoot.”

2. Lower Court Response

We set out to determine how lower
courts responded to the Court’s vacil-
lating approach to Lemon. Did the lower
courts treat Lemon as “abandoned” or as
good law? We examined a random set of
federal court of appeals decisions from
1971 to 2023. We found that, until the
Supreme Court’s decision in Kennedy,
the lower federal courts generally
treated the Lemon test as good law.

Our qualitative review of the cases
confirmed this finding. Although the
courts of appeals recognized that
the Lemon test was subject to criti-
cism, they viewed it as governing law.
A 2009 Tenth Circuit case involving a
Ten Commandments display is illus-
trative. The Court stated that, although
“certain Supreme Court Justices
have harshly criticized” Lemon, “[tlhe
Lemon test clings to life because the
Supreme Court, in the series of splin-
tered Establishment Clause cases since
Lemon, has never explicitly overruled
the case. While the Supreme Court
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may be free to ignore Lemon, this court
isnot.”"

We also found, however, notable con-
fusion among some courts of appeals
as to how to approach Lemon, fol-
lowing the splintered 2019 decision
in American Legion. Several courts of
appeals “countled] heads” in American
Legion — adding up the votes of the plu-
rality and concurrences — to conclude
that “Lemon [was] dead” in the context
of public displays or even in all cases."”
Meanwhile, writing in 2021, Seventh
Circuit Judge David Hamilton criticized
this practice of “addling] together”
the votes from different opinions
in American Legion, asserting that
“[plerhaps the broader demise of Lemon
is finally imminent, but Lemon has sur-
vived scholars’ predictions of its demise
for decades.”®

Bivens
1. Disfavoring at the Supreme Court

The Supreme Court’s 1971 decision in
Bivens announced that private indi-
viduals could bring damages claims
against federal officials for consti-
tutional violations.”” Bivens itself
involved a Fourth Amendment claim
arising out of a search by drug enforce-
ment officials. In 1979, Davis v. Passman
permitted a Bivens claim by a former
congressional staffer alleging sex dis-
crimination under the Fifth Amend-
ment’s Due Process Clause.”® One
year later, Carlson v. Green allowed an
Eighth Amendment claim for failure to
provide adequate medical treatment
to a federal prisoner.!” The Court’s ini-
tial decisions indicated that any Bivens
claim should be permitted, unless
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Congress provided an alternative rem-
edy that was designed to be as effective
as Bivens, or there were “special fac-
tors” that counseled against allowing a
Bivens claim.

Yet soon thereafter, the tide turned
against Bivens. The Court repeatedly
rejected Bivens claims, finding them
barred by special factors or alternative
remedies, even those not as effective
as Bivens. Then, beginning in 2001, a
few justices mounted a frontal attack
on the entire concept of a Bivens rem-
edy. In a series of concurring opinions,
Justices Scalia and Thomas urged the
Court to “limit Bivens and its two fol-
low-on cases (Davis and Carlson) to
the precise circumstances that they
involved.”?® That approach, Justices
Scalia and Thomas argued, would
be more consistent with the Court’s
refusal to imply causes of action in fed-
eral statutes.

In its 2017 decision in Ziglar v.
Abbasi, the Court made some import-
ant changes to the Bivens doctrine.
First, it decided that a court must
determine if a case presents a “new
context” — that is, differs “in a mean-
ingful way from previous Bivens cases
decided by this Court” (although the
Court added that “trivial” differences
would not be sufficient to create a new
context). Second, if a case does present
a new context, a court must consider
whether there are any “special fac-
tors” that counsel against allowing
a Bivens claim (a category that now
includes any alternative remedies).?!

In 2020, writing separately in
Hernandez v. Mesa, Justice Thomas
(joined by Justice Gorsuch) urged
the Court to go further and over-
rule Bivens: “It is time to correct this
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For a long time, Chevron was not controversial
on the Supreme Court. But some fundamental
disagreements emerged in 2013, as members

of the Court openly questioned Chevron.

Court’s error and abandon the doctrine
altogether.”?? Yet in its 2022 decision
in Egbert v. Boule, the Court declined
to overrule Bivens — interestingly,
in an opinion also written by Justice
Thomas — and instead further nar-
rowed Bivens by rejecting the Fourth
and First Amendment claims in that
23 Meanwhile, Justice Gorsuch,
now writing alone, renewed the call to
expressly overrule Bivens.

case.

2. Lower Court Response

How have the lower federal courts
responded to the Supreme Court’s
growing hostility toward Bivens? We
examined courts of appeals decisions
from 1971 to 2023. We found three dif-
ferent eras of activity with respect to
Bivens.

During the first era, which lasted
from the 1970s until the mid-1990s, the
federal courts of appeals both heard
fewer Bivens appeals and accepted a
greater proportion of Bivens claims
than they would in later eras. Notably,
the courts of appeals accepted claims
arising under not only the Fourth, Fifth,
and Eighth amendments but also other
constitutional provisions, such as the
First Amendment, and in factual sce-
narios that differed dramatically from
Bivens, Davis, and Carlson.

The second era, which comprises the
20-year period from the mid-1990s until

around 2017, reflects a good deal more
variation and uncertainty surrounding
Bivens. During this period, the Supreme
Court repeatedly rejected Bivens claims
but did not revise the Bivens frame-
work. Meanwhile, the number of court
of appeals decisions discussing Bivens
increased dramatically. And although
the courts of appeals continued to grant
relief to Bivens claimants in a number
of cases, the percentage of successful
Bivens claims dropped substantially.
It is also interesting to observe the
grounds upon which Bivens claimants
lost: When courts of appeals rejected
Bivens claims, they did not do so sim-
ply by applying the Bivens test. Instead,
courts dismissed many claims on the
merits — without analyzing whether a
Bivens action was cognizable — or on
procedural grounds, such as a failure
to exhaust administrative remedies or
filing beyond the statute of limitations.
Indeed, it seemed during this era, per-
haps because of both the volume of
cases and the uncertainty surrounding
the Court’s approach to Bivens, that the
lower courts often preferred to avoid
addressing aBivens question directly.
The third era began with the Supreme
Court’s 2017 decision in Ziglar v. Abbasi,
which offered a new framework for
Bivens claims and helped to calm
much of the uncertainty of the second
era. During this third era, the volume
of Bivens litigation has decreased

dramatically, as has the number of suc-
cessful Bivens claims. Moreover, when
the courts of appeals reject Bivens
claims, they generally do so by apply-
ing the Ziglar framework (new context,
special factors) rather than on separate
grounds. But notably — and even after
the Herndandez and Egbert decisions in
2020 and 2022 underscored the disfa-
vored status of Bivens — some Bivens
plaintiffs still manage to succeed.

Chevron
1. Disfavoring at the Supreme Court

In its 1984 decision, Chevron U.S.A. Inc.
v. Natural Resources Defense Council
Inc., the Supreme Court set forth a two-
step analysis for judicial review of an
administrative agency’s interpretation
of a statute that it administers. First,
if Congress had spoken directly to the
question presented, the court was to
apply the “unambiguously expressed
intent of Congress.” But, if the stat-
ute was silent or ambiguous, the court
should accept the agency’s “permissible
construction of the statute.”?*

This decision became the basis for the
Chevron deference doctrine. For a long
time, Chevron was not controversial
on the Supreme Court. But some fun-
damental disagreements emerged in
2013, as members of the Court openly
questioned Chevron. The Court also »
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Under our decisional authority model, the Supreme Court
may properly signal disfavor only through binding decisions
that criticize, distinguish, or otherwise narrow an earlier
decision. Supreme Court silence, changes in related areas,
and methodological shifts should not be sufficient to signal
that a precedent is in disfavor.

soon began applying a “major questions
doctrine” to inform how delegations of
power to administrative agencies were
to be interpreted, which limited the
space for Chevron deference. Appearing
to sense the Court’s lack of enthusiasm
for the doctrine, counsel before the
Supreme Court began de-emphasiz-
ing it. In 2023, the Court finally granted
certiorari to consider whether to retain
the doctrine, and it formally overturned
Chevron in June 2024.%°

2. Lower Court Response

In examining the lower federal courts’
response to Chevron, we focused
on recent years, when the doctrine
appeared to be most in disfavor. We
coded a random sample of federal
courts of appeals decisions from 2013
to 2023. We found that the Chevron
doctrine continued to be an active doc-
trine in the lower courts even when it
seemed to observers to have lost life
in the Supreme Court. To the extent
that these courts took note of the
controversy over Chevron, they typi-
cally responded like the Third Circuit
did in a 2018 decision, where the court
stated that “[t]he Chevron doctrine of
deference to federal agencies is open
to question, but it is the law.”2°

Our data provide some reason to
think, however, that courts in the
last few years began to be affected

by the disfavoring signals concern-
ing Chevron. Decisions discussing
Chevron started sharply falling at that
point, and there was also a noticeable
drop in decisions applying the doc-
trine. It appears that the government
was invoking the doctrine less often,
perhaps because it knew that the doc-
trine was on thin ice in the Supreme
Court. And our qualitative review sug-
gests that at least some courts were
becoming more resistant to the doc-
trine. An example is the Fifth Circuit’s
2023 en banc decision in Cargill v.
Garland, which involved the mean-
ing of “machinegun” in a criminal
gun control statute.?’” Although the
government did not invoke Chevron,
the court of appeals made a point
of explaining in detail why Chevron
was inapplicable. In this decision and
others, appellate courts or concur-
ring or dissenting judges referenced
the skepticism of particular Supreme
Court justices toward the doctrine.

DISFAVORING AND
VERTICAL PRECEDENT

Under our decisional authority model,
the Supreme Court may properly sig-
nal disfavor only through binding
decisions that criticize, distinguish,
or otherwise narrow an earlier deci-
sion. Supreme Court silence, changes
in related areas, and methodological

shifts should not be sufficient to sig-
nal that a precedent is in disfavor. This
model should help guide lower courts
in dealing with disfavored precedent
going forward. We also offer thoughts
on the tradeoffs between disfavoring
and overruling precedent.

Lessons for Lower Courts

Insomerespects,theschemeofvertical
precedent is working reasonably well.
Our empirical analysis suggests that
lower courts generally do not aim to
“predict” whether the Supreme Court
will overrule a decision. For the most
part, lower courts continued to apply
the Lemon and Chevron tests, even
after they had lost favor with some
justices, until those decisions were
formally overruled in 2022 and 2024.
But we did find some important dis-
agreement among lower court judges,
particularly in recent years, about
which Supreme Court signals should
be considered. Some lower court
judges seemed to be willing to look
beyond binding decisions to declara-
tions of a subset of the Court. In the
wake of American Legion in 2019, sev-
eral courts of appeals opted to “count
heads”— adding up votes in the plural-
ity opinion and two concurrences — to
declare that Lemon was “dead.” In a
2024 opinion, a court of appeals judge
relied heavily on Justice Gorsuch’s
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concurrence in Egbert in proclaim-
ing that “Bivens claims are no longer
judicially cognizable.””® And some
appellate judges were influenced by
the skepticism of Chevron expressed
by individual justices.

We argue that lower courts should
not enable a subset of the Court, in
separate opinions, to change the law.
Indeed, the Lemon case study under-
scores the trouble with that approach.
Supreme Court precedent in this area
was quite mixed. Although some jus-
tices disparaged Lemon for decades,
a majority of the Court continued to
apply the test from 1971 through at
least 2005.

Likewise, the Supreme Court’s fail-
ure to cite a precedent tells lower
federal courts very little about the
continuing vitality of that prece-
dent. The Court for lengthy periods
of time ignored the Lemon test, lead-
ing scholars to speculate that the test
had been abandoned. But then the
Court would revive and rely on the
Lemon test. The lower federal courts
thus had good reason to continue to
treat the test as governing law. The
story of Lemon helps explain why
the lower courts likewise reasonably
opted to continue applying Chevron,
despite the Supreme Court’s silence
on the doctrine. The Court’s failure to
cite a decision, even for considerable
periods of time, does not necessar-
ily signal that the precedent has been
interred or abandoned.

Some other signals are also unre-
liable. Although the Supreme Court
itself may take separate doctrinal
changes into account in determin-
ing whether to adhere to a precedent,
lower federal courts should not rely
on such “tealeaves.” Any such reliance
would be close to a prediction model
and create a substantial risk of error.
Nor should methodological shifts
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cause a precedent to be disfavored.
The Court is never perfectly con-
sistent in methodology across issue
areas, so the mere lack of such consis-
tency is not a reliable signal. There is
also substantial debate about whether
and to what extent the obligation of
stare decisis, including vertical stare
decisis, applies to methodology, and
that is another reason for caution in
the lower courts.

Tradeoffs in Disfavoring
Versus Overturning

When the Supreme Court disfavors
— without overturning — precedent,
it should expect some disuniformity
in the lower courts about the proper
application of the precedent. This
disuniformity, moreover, is likely to
grow over time if the Court continues
to leave the viability of a precedent in
doubt. Such disuniformity has both
benefits and costs.

Disagreement among the lower
courts may be beneficial by provid-
ing valuable information to the Court
about how to develop a doctrine and
whether to retain it. In fact, some-
times the Supreme Court may allow
the lower courts to experiment with a
doctrine so that the Court may learn
from the different approaches. The
second era of Bivens from the mid-
1990s to 2017 can be seen as an era
of experimentation. The lower court
decisions during that era provided lots
of information — demonstrating how
courts could use the existing doctrine
both to deny most claims and to grant
Bivens claims beyond the Fourth,
Fifth, and Eighth amendment contexts
of Bivens, Davis, and Carlson. The
lower courts’ efforts to use other off-
ramps to dispose of Bivens cases likely
also signaled to the Court the confu-
sion and uncertainty surrounding its
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existing doctrine. This lower court
experimentation likely informed the
Court’s decision in Ziglar to modify
the test for Bivens claims.

Such disuniformity, however, can
also undermine the predictable appli-
cation of federal law, lead to unnec-
essary litigation, and strain judicial
legitimacy. The Court offered more
guidance to the lower courts when
it modified the Bivens test in its 2017
Ziglar decision than it had through
case-by-case rejections of Bivens
claims in previous decades. Yet Ziglar
and subsequent decisions have still
left room for variation among the
lower courts. For example, the Fifth
Circuit in a 2021 decision suggested
that any factual distinction between
Bivens, Davis, or Carlson and a new
including the difference
between a home and a parking lot
— was enough to create a “new con-
text,”?® while the Seventh Circuit in
a 2023 decision described such fac-
tual distinctions — such as between a
home and a hotel — as “trivial.”*°

The key point here is that there are
tradeoffs between merely disfavor-
ing a precedent and overturning it,
and the Court should consider these
tradeoffs in deciding what to do with
precedents that it no longer supports.
Sometimes, failing to take the formal
step of overruling allows for helpful
experimentation and feedback from
the lower courts or properly accounts
for institutional differences in the
lower courts. At other times, it sim-
ply generates confusion and needless
litigation. There is also an issue of
accountability to be considered: Given
thatthe Courtwasresponsible for gen-
erating the initial precedent, it should
arguably bear some responsibility for
determining its path forward, rather
than continuing to send mixed signals
to the lower courts.

case —
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For those interested in our methodology:

To assemble a list of court of appeals deci-
sions for Lemon, we ran the following search
in Westlaw in “Federal Courts of Appeals”: adv:
SY(“establishment clause”) & TE(lemon). There
were 366 cases in the results. We placed them in
an Excel file in reverse chronological order. We
coded every fifth case from 1971 to 2023.
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